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EIGHT

Teaching with Problems

One of the more interesting refinements of the case method has been the
problem method. The difference is largely a matter of emphasis. The essence
of the problem method is a hypothetical that is either distributed to the
students before a class or given to them during class. The facts of the
hypothetical then serve as a framework into which the students assert
principles from the opinion or opinions they have read.. 

Of course, the case method discussion usually employs hypothetical
questions, particularly to test the application or limits of application of a case
in a later factual setting. The difference, as noted, is one of emphasis. In case
method hypotheticals, the hypothetical usually is intended to illuminate a single
case, or its relationship to other cases already studied. The focus remains
generally to better understand the scope of a precedent or, alternatively, to
explain or criticize the rationale for a precedent. 

The emphasis in a problem hypothetical is to attempt to solve the question
posed. In other words, it is attempting to establish a range of possible answers
and reasons to expect one answer is the most likely outcome if the hypothetical
were a real case before a court. The case or opinions being studied are
important only as a predicate to their application in attempting to solve the
puzzle of the hypothetical.

Hypotheticals are usually drafted with a fact pattern, followed by what is
known to teachers as “the call of the question,” or the instructions to the
student of what role she or he is to assume in the hypothetical and what
interest they are to assume to represent, judge, or otherwise act upon. The
hypotheticals present facts that give rise to legal issues, but usually without the
issues identified by the name of the doctrine. The goal is for the student to
spot the issue, list the elements of proof needed to determine liability, or an
enforceable contract, or whatever is needed, and then to assess the proof to see
if the requirements for the liability, contract, etc., are satisfied. The better
hypotheticals raise ambiguities, by giving an insufficient treatment of the facts
or several apparently conflicting facts, thus requiring the student to reach a
series of conclusions contingent on the ultimate determination of the
ambiguous or conflicting information.

In essence, the modern law school essay exam is a problem. The students’
answers are evaluated to determine how well they identified the issues raised
in a hypothetical set of facts, how well they analyzed the law and the facts, and
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the accuracy of their conclusions. Better students will analyze also the potential
for the legal rules underpinning the issue to change, and grounds for criticizing
those rules to make such changes more or less likely. Thus, drafting and
assigning problems, and evaluating the answers, are good tools in preparing
students to take law school essay exams. 

Lastly, one form of problem teaching integrates very easily with the case-
book, and it is especially easy to do with most chapters in this book, as they
focus on a single case for an hour’s class. Ask the students to put themselves
in the role of the lawyers who argued the cases they are reading. This small
change in their emphasis while reading can make a considerable difference in
how they understand the case. (For variation, or to ease them into the role-
playing approach, you can imagine that the case they are reading was an
intermediate appellate opinion that is on review before a supreme court, and
they must prepare to argue for its affirmance or reversal.)   In this mode, you
can in class have them argue the case as a moot court, allowing teams of
students to represent the different parties, with a single student arguing one
party’s side of each issue. You can act as judge, asking questions as an appellate
court might do., or you can appoint a panel of students to serve with you or
to do it alone. This level of engagement is intended in case method discussion,
but the problem approach, sustained throughout the discussion of a whole
case, can often achieve a more comfortable engagement for many students
than can the standard dialogue. Throughout it, however, you must be willing
to use both questions and, sometimes, directions to encourage the student to
reach for the fundamental understandings of the case that the thorough
abilities to criticize and to apply it requires.

All of these problem approaches can be integrated into a broader case-
method approach. Students enjoy the participative aspects of problem based
discussions, but the time for their preparation may have a diminishing return
if they are used repetitively. 


