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 SIX

Case Method Teaching & Its Alternatives

The practice of legal education in better U.S. law schools has, for the last
hundred years, been to teach the nature of the common law by exploring its
conflicts. This exploration is generally done through the “case method,” the
study of opinions of judges resolving past law cases, assigned for students to
read in advance of class, and explored through a dialogue led by the teacher
with one or, usually, a number of students. 

One of our most important goals in the book is to expose students to this
practice, both as an introduction to it before they encounter it in other courses
and as a tool for understanding the rules of law in dynamic and critical
contexts. Many students encountering this material have come from
universities and schools, or are in universities and schools, in which the
monologue lecture remains the dominant form of instruction. 

Accordingly, in the first class or two, you might find it useful to explain
the case method and its role in U.S. legal education. (If you need more
information on this, you might see Steve’s History of Legal Education in the United
States. For the moment, let us say that it has been the dominant method of
instruction in U.S. law schools since the late nineteenth century.)  

We try to be clear about the level of preparation the student needs to
engage in dialogue, the forms the dialogue might take, and the information the
student should acquire from the process. Students often dislike case method
because they are not told its purpose, or its potential benefit to them; they
never know why they engage in it. They like it even less when they believe the
professor uses the process to avoid answering their questions. Students assume
these omissions are  deliberate. They refer to the professor’s silence as if it is
secrecy, describing it as “hiding the ball.”   We don’t recommend it. Frankly,
putting the ball right in front of them doesn’t make the experience  easier for
them, but it allows the teacher to move on to more important, sophisticated
questions. (It also takes more work, and more confidence from the teacher,
which may be why it is less common than we might like.)

Another reason students are often unhappy with the case method is
regrettably simple:  It is demanding. Students used to performing well with a
cursory preparation are troubled when their once-successful tactics fail them.
For U.S. students, this failure often occurs because they had yet to realize how
insufficiently they had understood the materials they were called upon to study.
For students from other countries, the level of preparation needed is
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sometimes greater than they are used to, and they will ascribe the gap in their
preparation to a language or cultural barrier, when the problem really is caused
as much by the case method’s greater demand in hours of preparation than
they had anticipated.

Again, our best advice is to be clear about the level of expected work. We
tell students that even the best students should plan to read cases several times.
Some students will need to read portions of the text three, four, or more times
to work through the reasoning, understand the facts described or implied in
a case, and consider the case’s wider implications. All will need to resort to
dictionaries and other references to place their reading in context. We try to
ensure that students know they must not only recognize and understand but
recall the details in their reading, at a level that many find irksome and
unnecessary but that we believe is essential in order to sort the irrelevant from
the relevant in a given situation, and to sort them differently in a different
context.

Considering then how to manage a class, here are several tricks of case-
method instruction we attempt to bear in mind when teaching this material: 

Try to learn the names of your students, and address them by name.
The process of dialogue in this context is always something of an exhibition,
with the student aware that he or she is called on for institutional rather than
personal reasons, so making that experience more personal helps.

Shift the dialogue among students. Every student should feel more or
less the spokesperson for the rest, and rest of the students should follow the
conversation, knowing that they might be asked to pick up the thread from the
speaking student at any time. This can be difficult, in part because it requires
you to manage the conversation at several levels of engagement. It can be hard
to speak to student, dealing with the student as an equal partner in a
conversation, treating that student as the end and not the means of teaching
others, while at the simultaneously encouraging a discussion in which both you
and the student are illustrating a well grounded, critical analysis of a case for
the rest of the class, doing so in a manner in which the other students feel as
engaged as the student speaking.

Coach, don’t fight, student resistence to the case method. Many
students fear being called on to speak, out of both simple stage fright and
concern that they will make a mistake, or give a “wrong answer” and embarrass
themselves before their professor and peers. Do not underestimate this fear,
but coach around it. The first essential is not to rush any student, but
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demonstrate that you will let them all take the time they need to formulate
their comment. You can, if you take it as a goal, encourage confidence and
respect among them, even while forthrightly correcting mistakes and
encouraging better work.

Do not rush. This is hard to do, as it risks not reaching all of the material
set for an hour’s lecture. It risks boring the other students. Perhaps hardest is
its occasional requirement of silence while the student thinks. Managing silence
is an art, using it to allow the student to think and to reassure other students
that they, too, will have license to think before speaking when they need it. It
is also hard not to let another student rescue the faltering or thinking student.
Such rescues are often welcome by the rescued, but they run great risks, not
the least being instilling a sense of unfitness in the student rescued. Of course,
a rescue by another student or   yourself need not lead to such a result,
particularly if a good response to your inquiry can lead to  another question the
initial student can answer well.

Explain the purposes of the classroom dialogue. With regrettable
frequency, teachers use the questions they ask merely to have the student recite
from a case brief, a practice that is both easier for the teacher and more
reassuring for the student than actual case-method discussion. While the case
brief is important, and we introduce how to write one in Appendix One, tied
to Chapter One, it is only a template for good reading and memory. The
contents of a case brief should not be the end of the student’s understanding
of the case, but the beginning. The heart of the case method is the process of
applying the law to specific factual situations and, in that process, recognizing
the wide array of laws from which one must be chosen to apply, assessing
different reasons for making such a choice, and criticizing the choices that
were or could have been made. So, while the basics of the case are important,
they ought to be only the premises for the class discussion, not the focus of
that discussion.

Stay focused on your goals for each case discussion. Remember, the
fundamental purposes of your questions in the dialogue, and reflect these
purposes in each question. There is an art to framing the facts of a case, the
question of law they pose, and the answer delivered by a court. One much
choose appropriate levels of abstraction and detail, and one must select from
among the many facts and issues discussed those that are truly essential. These
choices, by both you and them, are essential to asking the students to discuss
the case.
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There is no necessary order to the topics by which you discuss each case.
Although students find later discussions of cases easier to follow if you have
some rhythm that they can sometimes predict, such a rhythm can distract you
from emphasizing the particular aspects of the case you believe are the most
essential. 

Even so, most teachers discuss the facts first, followed by the issues
presented from the facts. These two steps are often integrated, because they
require the student to see how to translate the events in people’s lives into the
language of the law. Like all acts of translation, the translator must carefully fit
the concept to be signified in the new language with the word that will best
signify it, in the context of the language as a whole. Often the dissenting
opinions will define quite differently the issues presented in the stories told by
the litigants. In time, the students should learn not only the breadth of options
available to the lawyers and judges in framing the issues but also the degree to
which one choice or another will affect the likelihood of one or another
outcome in the case.

Besides their role in the definition of the issue, the facts are again
important in determining how many cases will be resolved. The facts either
satisfy or fail to satisfy the various tests for liability or authority that are at issue
in legal disputes, but the facts also tug at our sympathies. The justice, however
defined, of the decision turns on the facts.

We spend considerable time in chapters one to four and the appendices
developing some of the traditional depictions of legal reasoning. We believe
students should be aware of these tools (and be able to use them) as the
traditional, formal means for relating authority to a given question. 

We hope, though, that you will freely criticize these tools. When they are
applied in an opinion to present the aura of certainty or inevitability to an
outcome, what choices are elided from discussion? What prejudices were at
issue? What choices could have been made? In short, we hope you will
encourage the student not only to master the basics but also to criticize those
very basics. A student who sees the choices is much more likely to be able to
influence the next choice.

Several aspects of the case method have led to its decline in the last
decade. Many of its practitioners did not demonstrate care or respect for their
students, using the ability to define the terms of discussion in a bullying, or at
least a peremptory manner. (The scene from The Paper Chase, described below
in chapter nine, is an excellent example of the problem, but there are many
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stories of much worse treatment by teachers.)  Students resent running a risk
of failure, and both the risk and the resentment can lead to tension that,
mishandled, interferes with student engagement. Of course, these problems
can be minimized with care by the teacher. 

Thus, we prefer several variations on the theme of case-method
instruction. We like dialogue, but find means of elevating the student role to
diminish the hierarchical distance. We encourage questions from students, and
we use these questions to advance the discussion, allowing the discussion to
waver from our expectations. (This encouragement does risk students
highjacking the lecture for dilatory or distracting purposes, but we have found
that risk to be slight and also quite manageable, and the countervailing
opportunities for greater student engagement, particularly in those materials
that the students least understand makes this risk worth taking.)  And, we
encourage the students to bring their own stories to bear on the case under
discussion. These moderations are, to some, proof that we are not really
engaged in the case method but that we employ dialogue as a part of a critical
exposition of the law.

Of course, there are alternatives to the case method. One alternative,
teaching through problems, we discuss at greater length in chapter eight,
below.

A more obvious alternative would be to teach this book through a
monologue lecture. This approach is, of course, much less likely to give you
opportunities to guide the development of the students as they engage in the
text, but it does increase your chances of covering all of the material you set
for discussion in an hour.

Another alternative, one that is fun to employ after the first few weeks, is
to have the students argue cases against one another in a moot court or mock
trial. This requires considerable advance notice, as well as some choices in how
many students will participate and the degree of coaching you will give them
in advance. To do it well often requires several hours of advance work, but the
results, especially if you have teams of two to four arguing each side (with one
student per issue raised in the case) can be quite engaging for all concerned.

There are, of course, many other approaches. Group presentations on
cases; assigning research papers on judges, litigants, or doctrines; assigning
vocabulary lists for students to define or to collect quotations of varying usage
for each term of art; the variations on these themes are limitless. 

Still, we believe that it is essential that the students be exposed to sufficient
dialogue in their instruction to grow comfortable with the practice. In part, we
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believe this because we have seen it as an effective means of developing a
robust understanding of the materials as well as an efficient means of fostering
an adept critical ability. We also believe that it is important for the student to
have achieved comfort with this style of education through a process in which
the style is explained and student participation in it is coached, before setting
the student into more advanced classes in which a facility with case-method
instruction is presumed.

With these general suggestions in mind, we might turn to the practical side
of preparing to lecture by dialogue. Until you are quite used to lecturing in this
mode (and often even after you are a veteran), you may find that it helps to
establish some goals you wish to accomplish for each case you discuss, such
as facts you wish to establish about the case, its ruling, or mistakes, or skills in
reading or analysis you want to demonstrate or emphasize. Of course, a short
list of goals is capable of great flexibility, both in how a given goal is reached
and whether you identify a new and more important goal during the
conversation. 

To make the pursuit of your goals more likely, you can write out some
questions ahead, and you might want to budget them for a given case. If you
think the average give-and-take between yourself and a student, needed to
answer to a question takes three minutes, you have time to ask only fifteen
questions in a 50-minute class hour. From this, you deduct time for your own
monologues, and you should probably plan for a few distracting comments or
questions leading to dead ends or intentionally tangential student inquiries.
(This is a time-honored  practice of students attempting to distract the
professor from more dangerous topics that would make them work harder,
which we in the American South call “chasing down rabbit trails.”) Thus, in a
good class you might have time only to ask but a dozen questions, although in
others, you might ask as many as twenty in an hour. If you are asking more
than this, you may well be over-planning the class or failing to capitalize on
student contributions. In either event you may not be listening as carefully to
the answers as you ought to do.
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Assuming, though, that you draft and budget questions in advance, you
might think of groups of questions, picking and choosing along these lines:

Group 1. Facts. (Events, social or political context, parties, judges,
politics, in whatever order makes for best student comprehension.)
[1-8 questions]

Group 2. Procedure [0-3 questions]

Group 3. Constitutional provision, statute, precedent, or doctrine in
issue. [1-5 questions]

Group 4. Questions illustrating smaller issues needed to make sense
of each issue in line 3, each followed by a factual question to test
whether the facts clearly support a conclusion of this issue favoring
one or the other party. [1-10 questions]

Group 5. Identifying the resolution of the issue by the court, and
identifying a rule that expresses that resolution. [1-3 questions.]

Group 6. Fit with precedents or other related authority already
discussed in class. [0-5 questions]

Group 7. Criticism of the resolution and its rule from comparative
perspectives, [1-3 questions] and from moral, economic, historical perspectives. [1-4 questions.]

Group 8. Lawyering problems of ethics, professionalism, and skill.
[1-3 questions.]


