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FIVE

Teaching Critically

This book is different from most introductory books on the law of the
United States, in that it does not provide a nice inventory of the rules of the
various topics under discussion. It is not designed to teach the gist of the many
U.S. laws. Instead, it is designed to introduce the common law in the United
States in the way that sophisticated lawyers see it – as an amalgam of ever-
changing laws that prompts learned and reasonable people to disagree. 

Of course, students prefer certainties to disagreements. If the laws are
certain and without conflicts, all the student needs to do is to memorize a
series of rules and then apply those rules to any given situation. The black and
the white are easier than mucking about with shades of grey, and many
students prefer to learn materials reduced to their simplest, often dichotomous,
generalities. 

Students also expect authority from the teacher, which they can rely upon
rather than making their own decisions in criticism. Teaching criticism well
requires the teacher to give tools to the student that the student uses. While the
teacher might correct poor use of the tools, the teacher’s work should be more
demonstrative than didactic. Students often prefer the didactic, as it is easier
for them to memorize rules than to apply them, and they usually lack
confidence that they can apply them well. This aspect of critical teaching
underlies the case method, discussed below in chapter six.

We know, though, that the laws are much more detailed, and they are quite
often indeterminate,  conflicting, and evolving. This requires the student who
would understand the law to develop very different skills to understand the
law. Chapter six of this introduction will consider how to promote many of
these skills, but among the most essential are the abilities to criticize the
application of a given rule to a given situation. 

One important step in that criticism is the ability to see any given law as
a choice among potential laws. How this choice is made, by whom, and for
what reasons are all aspects of every law. Further, the law chosen is inevitably
chosen from among a variety of alternative laws that were not, or will not be,
chosen. 

This criticism is not an idle, academic enterprise. We believe it is essential
for a student who would practice law in the United States. Without a strong
critical capacity, a lawyer in the United States is hard pressed to operate in the
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most significant aspects of legal representation. To perceive the limitations of
what is commonly understood as the meaning or application of a rule, to
predict changes in a rule (whether made judicially, legislatively, or
administratively), to predict the advent of new rules or abandonment or old
ones, and to argue for particular nuances in the application of a rule of
continuing force – all of these require careful and imaginative criticism of the
law.

Teaching the law from a comparative perspective clearly illustrates an
important concept of choice among laws, whether these choices in one or
another case represent historical contingency or a particular hierarchy of
reasons. There are many choices the rules of law could make, for instance,
when a company’s negotiating partner walks away from the table leaving them
in a lurch: the law could give no recovery, or it could give a recovery only
under circumstances amounting to wrongdoing or only in circumstances
amounting to an loss avoidable by the withdrawing party, and so on. The
different contour of the rules of the civilian culpa in contrahendo or the common
law doctrines of detrimental reliance (described in chapter twenty) illustrate
ways to criticize whatever rule is adopted in any jurisdiction.

This book is generally designed to introduce the substance of U.S. law, and
it only glancingly introduces concepts of justice.  We do, though, introduce
three tools for the criticism of law , besides the comparative approach, which
is critical in itself. These tools are useful not only for criticizing the choice of
a particular rule of law but also for predicting trends in the selection and
application of rules generally.

The three themes that run throughout the book are, first, that the law
reflects a tension between the right and the reasonable; second, that both the
U.S. Constitution and the common law have over time more fully enshrined
rules of liberal equality; and, third, that the law reflects evolving notions of
efficiency. All of these themes are forms of criticism of the law that are in
themselves controversial, and we hope that you will find in them all not only
to reasons disagree with us but also tools by which to encourage your students
to increase their critical perspectives in criticizing the particular rules of the
law.

The tension between the right and the reasonable is both inherent in legal
systems and a hallmark of difference between the civilian and the common law
worlds. The civilian world has a myth of a single right answer, the common law
has a myth of a myriad of possible answers. Both myths are
oversimplifications, although at their core, each reflects the preference for
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either a narrow rule, constantly applied, or a broad rule variably applied. In
fact, both systems have both narrow and broad rules, as well as terms of great
flexibility and great specificity. Underlying the warring doctrines, however, are
also competing views of the norms most enshrined in law, a concept (again
mythic) of perhaps fewer but invariable obligations preferred in European life,
and a concept of contextual obligations that vary with circumstance in
American life. Despite these seeming contradictions, we realize the law
resolves disputes, enshrining its resolutions in rules that reflect both the right,
as it is understood at the time, and the reasonable, as that is discerned
according to the particular context of the dispute. 

Another aspect of the division of right and reasonable is the common law
preference for the jury as the trier of disputed facts, which also requires the
jurors to assess what reasonableness in a circumstance requires. Thus, a judge
often determines whether a right if violated, a jury if the violation is
unreasonable.

We offer several observations regarding the nature of a legal system and
the particular legal system of the United States, which are more substantive.
The first that is not heralded by a chapter heading in this edition of the book,
but which we derive from George’s book on the dangerous appeal of
Romanticism in wartime, Romantics at War:  Glory and Guilt in the Age of
Terrorism. The law incorporates both a Classical and a Romantic aspect that are
both in tension with one another rather like the tension between the right and
the reasonable. In that sense, the law is seen at times as an enterprise of
unvarying, dispassionate rules, blindly applied to each case by institutions, the
classical model. At other times, the law is the prosecutor, the defense counsel,
the trial judge, the holdout juror, the lone dissenter, or the lone appellate judge
whose vote makes or breaks a majority, the Romantic model. In each the
discretion of the officials involved is the issue. In the classic model, the level
of discretion is modest, nearly non-existent. The Romantic official has a great
discretion, indeed discretion over discretion. Both the Romantic and the
Classical model of law have an allure and a weakness, and as with all of the
other tensions embraced by the law, both aspects of the legal system are
essential to its survival in some degree. An overly Classical system fails to adapt
to unforeseen events, whether caused by the complexity of human conduct or
the changes of technology and society; it is also vulnerable to capture by
tyrants at its head, bureaucrats in its operation, and hucksters at its margins. An
overly Romantic system allows change and adaptations, but it is dangerously
dependent on the character of its officials, and more vulnerable to various
forms of favoritism. So, legal systems tend to be both Classical and Romantic,
with rules and institutions binding individuals with surprising degrees of
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discretion. The Romantic aspect is more easily seen in the common law world
in the judge of last resort and in the civilian world in the legislator; the Classical
model is more easily seen in the common law administrator and in the civilian
judge. These surface appearances lead to the various myths of each system, but
they belie the continuing significance of the other aspects in both the roles of
judge, administrator, and legislator, as well as the broader aspects of both
Classicism and Romanticism in the system as a whole.

Throughout the book, we have also sketched an argument that applies
both to the common law and to the U.S. Constitution, in which each have
come to enshrine a form of liberal equality in their rules. The development in
the common law, particularly as interpreted by Sir Edward Coke, was to create
a structure of rules applicable to all, without regard to the station of the suitors.
Although it had begun as a blinkered notion preoccupied with equality among
nobles, as the feudal order died away the law increasingly protected not only
freedom of economic opportunity but a truer equality without regard to
lineage, property, or gender. Likewise, the American constitutional order, when
seen from 1775, has been a struggle between notions of freedom, including
freedoms to discriminate on the basis of identity to gain market advantage
through capital, and equality, which would require equal treatment of all
regardless of race and wealth. 

This struggle between freedom and equality has been a defining aspect of
American history. The claim for inalienable rights for all, made at the time of
independence, was usurped by a more institutional structure in the
constitutional convention, one that ensured most aspects of freedom only
through a structure of government and that gave a constitutional protection of
slavery. During this era, the idea of equality undergirded powerful criticisms
of the constitution, leading eventually to war and a new, if brief constitutional
settlement enshrining a requirement of equal treatment. This settlement was,
in turn, overthrown and denied for over a half century, to be reborn in the civil
rights era. It remains a very controversial arena, in which resurgent arguments
against the constitutional protection of egalitarian ideals are have a continuing
vitality in American political and legal argument. We attempt in these chapters
to highlight this struggle, emphasizing (especially in chapter eight) the
important role of the argument in exile, the critical function played by ideas
not enshrined in contemporary constitutional doctrines. This idea, which we
broadly title “the secret constitution” is more fully developed in George’s book
of that title. 

The critical oppositions of the secret constitution might lead your students
in two opposing directions. They might see the story of the U.S. Constitution
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as one of moral progress, in which the initial promise of liberty for all (and its
implied argument for equal respect for each) has led eventually but perhaps
inexorably to a system of egalitarian respect. They might also see the story as
one in which a dominant idea is in permanent tension with its opposite. 

In light of this second view, the law has not necessarily reached an
egalitarian conclusion. Instead, the present law is merely what happens to be
the law at present, and it, too, will alter in time, either to reject its egalitarian
premises again or to diminish them before a new ordering of constitutional
values. We might find, for instance, that principles of personal right and
equality are less important to principles of security and national loyalty. 

Regardless of which view of the constitution your students take, we hope
that you will be interested in helping them to see something of the complex
relationship between arguments over social values in the public sphere and
arguments over constitutional values in the legal sphere.

In discussing the book, particularly in chapters five through fourteen, we
think it is important to recognize not only the political sensitivities of
American students but also the likelihood that their views of American and
global history are likely to be quite under-developed. Indeed, not only do
American students frequently not know the details of seminal events in their
national history, we find they frequently lack an awareness of more recent
events, such as pervasiveness of racial and gender discrimination in history. 

This is a problem that we suggest you tackle head on, whether your
students are from the United States or not. Justice Holmes overstated his point
in 1881 when he said “the life of the law has not been logic but experience,”
but in all events, it is impossible to understand that life knowing little of its
experience. 

In both the materials in constitutional interpretation and private law,
students from countries outside the United States are likely to be unsure of the
role of states and the functions of separation of powers, and how these
institutional dynamics affect the protection of individual rights. We think
encouragement of both class discussion on these topics and some voluntary
reading on them is quite helpful.

Third, we have placed some emphasis, particularly in chapter twenty-three
on the claim that the common law reflects evolving notions of efficiency.
Contemporary U.S. law schools, at least the better ones, expect some
familiarity with the basics of the essential skills of law and economics. This is
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most pronounced in the required curriculum in torts classes, although there are
some schools in which it is pervasive across the curriculum. We do not believe
that efficiency is the summum bonum of the law, and indeed we each have
developed alternative approaches to criticize the rules of law without regard to
efficiency. Still, we believe that efficiency has emerged in the last two centuries
as an important criticism of law, that many believe the law has quietly
embraced within its rules.

There are, certainly more grounds for the criticism of law. In our lectures,
we invite students to argue that the law is either just or unjust from many
perspectives. Although we have focused this material on those forms of legal
theory that we believe are generally internal to the law and that have influenced
the development of established and current legal rules, we believe that this
allows the material to serve more easily as an object for criticism from a wide
range of theoretical perspectives. 

For American students, particularly students without prior legal training,
the scope of anticipated criticism is likely to be based on the political ideology
of the current left and right. We encourage students to pursue these forms of
criticism with a understanding of the critical approaches available in legal
theory, which allow a richer debate than is often possible employing only the
partisan political rhetoric of a given time. The literature on the left -- liberal
egalitarianism, feminist jurisprudence, race critical theory, environmentalism,
Marxist and critical legal theory, – and of the right – republicanism, classical
liberalism, nationalism, communitarianism, neo-Thomist statism, Burkean
conservatism, and retributivism – both provide, we think a more nuanced
approach to arguments about the bases of criticism than do the usual
arguments identified with the political parties. 

On the other hand, students not from America, and students who have
studied law, are likely to interested in criticism from a more specifically
comparative perspective, both by comparison to the laws of their home
country and to the jurisprudence that is more predominate there. We
encourage our students to share descriptions of their laws at home, inviting
comparisons and contrasts with the correlative doctrines in American law, and
then exploring potential reasons for the degrees of similarity of difference.
Frequently, differences are found to result from different constitutional
structure, particularly for students from countries with a strong executive or
with courts with more limited roles in constitutional adjudication. Some
students are likely also to have attempt to understand U.S. law as an example
of legal positivism, and they will be less comfortable with the still-dominant
American view of legal realism.



A GUIDE FOR TEACHERS     35

All these discussions are time-consuming, and we find that the continuing
need to return to the legal materials, in essence to the readings in the book, is
a tool for managing these conversations. Our goal is to encourage students to
perceive and attempt new approaches to criticism, to recognize the merit of
alternative approaches, and to see the value of this criticism in understanding
the choices made previously by officials framing laws, in pursuing as lawyers
change or stasis in the law, and in predicting the manner in which laws will be
applied in future situations. This goal, is, we think essential to understanding
the substance of law as an end itself.
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 SIX

Case Method Teaching & Its Alternatives

The practice of legal education in better U.S. law schools has, for the last
hundred years, been to teach the nature of the common law by exploring its
conflicts. This exploration is generally done through the “case method,” the
study of opinions of judges resolving past law cases, assigned for students to
read in advance of class, and explored through a dialogue led by the teacher
with one or, usually, a number of students. 

One of our most important goals in the book is to expose students to this
practice, both as an introduction to it before they encounter it in other courses
and as a tool for understanding the rules of law in dynamic and critical
contexts. Many students encountering this material have come from
universities and schools, or are in universities and schools, in which the
monologue lecture remains the dominant form of instruction. 

Accordingly, in the first class or two, you might find it useful to explain
the case method and its role in U.S. legal education. (If you need more
information on this, you might see Steve’s History of Legal Education in the United
States. For the moment, let us say that it has been the dominant method of
instruction in U.S. law schools since the late nineteenth century.)  

We try to be clear about the level of preparation the student needs to
engage in dialogue, the forms the dialogue might take, and the information the
student should acquire from the process. Students often dislike case method
because they are not told its purpose, or its potential benefit to them; they
never know why they engage in it. They like it even less when they believe the
professor uses the process to avoid answering their questions. Students assume
these omissions are  deliberate. They refer to the professor’s silence as if it is
secrecy, describing it as “hiding the ball.”   We don’t recommend it. Frankly,
putting the ball right in front of them doesn’t make the experience  easier for
them, but it allows the teacher to move on to more important, sophisticated
questions. (It also takes more work, and more confidence from the teacher,
which may be why it is less common than we might like.)

Another reason students are often unhappy with the case method is
regrettably simple:  It is demanding. Students used to performing well with a
cursory preparation are troubled when their once-successful tactics fail them.
For U.S. students, this failure often occurs because they had yet to realize how
insufficiently they had understood the materials they were called upon to study.
For students from other countries, the level of preparation needed is


