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FOUR

Teaching Comparatively

This book is written largely from a comparative perspective. That is to say
that many of the ideas about the laws of the United States are presented not
sui generis but in the light of the laws of other legal systems. In particular, we
compare many ideas of U.S. law to related ideas in the civil law employed in
Europe. 

Two independent goals have led us to this approach, which we hope to
promote both to help explain the U.S. laws for the benefit of those already
familiar with civil law and to further describe the nuances of the U.S. law
through comparison and contrast to another system. 

You will probably not be surprised that we have seen time and again in
class that the comparative approach speeds comprehension and ease for
students who have studied the laws of other systems. We believe that the
comparative approach is particularly useful when taken from a perspective of
emphasizing similarities among the rules of major legal systems. Indeed, as we
have seen frequently, the greater differences between common and civil law
method, as well as in its rules of decision are in the signifiers not the signified,
that is there are more variations in the vocabulary than in the underlying
concepts. Moreover, the ability for students already trained in another system
to translate their experiences and their knowledge into a new system provokes
a lively interchange as the similarities and differences are offered and refined
through example and discussion in class.

What may not be so obvious for those teachers unfamiliar with
comparative instruction is the benefit we see for students encountering U.S.
law, who have never studied any law before. To learn basic ideas about a law
in comparison with alternative approaches to the same law, employed by
officials of another legal system, exposes a variety of important facets of the
law, both in that one law and in law in general. Most obviously, it explains a
rule by comparison with what the rule is not. But the nuances of comparative
instruction in a rule go deeper, particularly when comparative examples
demonstrate the boundaries of a rule. The enterprise as a whole not only
demonstrates the artificiality of choices made in the selection of one rule or
another to adopt as the legal rule but also shows certain ideas as potentially
universal among mature legal systems and others as contingent, perhaps on the
culture of the legal system or the country regulated by that legal system. And,
here, the comparison allows the student a greater range of imagination to test
why a given rule might be the law in the U.S., and why alternative rules are not.
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If you have not already taught a course from a comparative perspective,
we can assure you it is much less daunting than it sounds. To begin with, you
have probably had classes with a comparative aspect to them, which was
important to the class although not obviously comparative to the student. You
might have even taught such a class yourself but never thought of it as
comparative. 

The most common form of comparative instruction is to teach the law
from an historical foundation, depicting the law prior to the adoption of its
current rules. So, a torts class case barring recovery under the fellow servant
rule is a useful foil for illustrating the modern doctrine of comparative fault.
Similar cases are used in constitutional law to contrast the law before and after
Jones & Laughlin and the shift in judicial deference to the legislature and
executive in economic regulatory cases. 

In both instances, the contrasting cases are useful in illuminating the
current rule through contrast with other possible rules. They also encourage
a discussion of both cases that allows students to see at once the human aspect
of choosing one approach or another, as well as the constraints and
opportunity for such choices in the institutional settings of the legal system.
Perhaps most importantly, they encourage debate about reasons to prefer one
rule or another, one outcome or another, which heighten not only their
understanding of the law but their ability to defend or criticize a particular rule
as it might be applied in a new situation.

There are differences to comparative teaching, when the comparison of
the rule in the U.S. system is made to other contemporary systems of law.
First, a legal system of any maturity and sophistication in another state is likely
to be comprehensive, with a substantive body of rules regulating most aspects
of human affairs, as well as a body of procedure. So there is likely to be a rule
analogous to most rules one might wish to learn. And as a bonus, the
comparison is likely to  is to expose students to legal systems in which their
future clients may have interests, and so the students may soon need to know
something about for their practice. 

Like teaching any other aspect of the law, teaching the element that is
derived from a foreign law source becomes easier the more one knows about
the context from which it is derived. That said, one need not master
automotive mechanics to be a good driver. Chapter two provides an overview
of the primary legal systems to which we compare U.S. law, the civil law of
Europe. It is probably helpful for you to consider that chapter before starting
the lecture. If you feel uncomfortable with the materials after reviewing them
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as you ordinarily would to prepare for class, then consult the readings we
suggest at the end of the chapter.

We suspect that you will find the information in chapter two to be quite
digestible and easy to teach. So, too, do we think you will find the comparative
elements throughout the book.

The most important aspect, we think, of the comparative experience is the
similarity that one finds among various legal systems. This might at first seem
like one prong of a paradox; comparative teaching encourages students to see
law from various perspectives, yet it also underscores deep similarities. Of
course, both prongs are compatible with the complexity of legal systems that
both reflect cultural and national differences and satisfy similar institutional
goals. While occasional differences between systems are helpful in
understanding each, what is in common between them is so great and so
fundamental, that most students will find the challenge of learning
comparatively to be very reinforcing of their understanding of each system. 

We are particularly keen to dispel myths about the seeming differences that
arise from the origins of laws in the civil system from a legislature and in the
common law system from the bench. As you will see from the illustrations
throughout Part One, these apparent differences are more myth than fact.
There are many ways in which the common law system employs codes, and
there are many ways in which civilian systems employ both interpretation and
precedent in applying statutes.

Two caveats and a suggestion may be helpful to you in closing this
discussion, or at least ending it for now. The first edition of the book lacks two
features that we hope to include in later editions. It is not as fully comparative
as we would like, in that we rarely compare U.S. laws to legal systems other
than those most representative of the civilian tradition in Europe. In time, we
hope to expand our comparative enterprise to include other legal systems.
Also, it is not uniform in the comparative exercise, particularly in eliding a
thorough-going comparative analysis of each aspect of the U.S. constitution
in our chapters on American constitutional identity. This decision was taken,
in this edition, predominately owing to considerations of space. For the
moment, we recommend Vicki C. Jackson & Mark Tushnet, Comparative
Constitutional Law (Foundation Press, 1999). In later editions, our comparison
to the constitution of the European Union will be expanded, and we will more
often make comparisons to other national constitutional structures. We know
that students like a rhythm in their readings, absorbing information in a
comfortably repetitive manner, topic by topic. Alerting them that our emphasis
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on comparative instruction will be greater at the start and in the private law will
help them to anticipate better how to use their comparative experience in the
course. 

Lastly, if you are teaching undergraduates or other students with no
exposure to law at all, you might find them resistant to learning about two legal
systems in their introduction to law. While we think this is common,
particularly among more parochial American students, we think it is easily
overcome through persistent explanation of the reasons for comparative study,
which are particularly helpful in critical study, discussed in chapter five of this
introduction.


