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Chapter 18: Trusts arising in commercial dealings 
 

 Glister (2004) ‘The nature of Quistclose trusts: classification and 
reconciliation’ CLJ, 632. 

 
Like the article below, this one concerns Quistclose trusts, and from this general 
position, it is also concerned with how these arrangements are classified and 
categorized as a matter of law. And in this respect, the author is quick to stress 
that such issues are necessarily tied up with questions of enforcement. Taking its 
starting point the proposition of proprietary consequences of express 
trustee/beneficiary arrangements, it considers what the most appropriate 
categorization of the Quistclose arrangement might be. This is by stressing that 
“various commentators have argued that Quistclose arrangements should 
properly be termed express, resulting or constructive trusts”. It is also noted that 
argument has also been made that whilst the primary purpose is capable of 
fulfilment “Quistclose trusts are in fact not trusts at all but rather instances where 
both legal and beneficial title are held by the borrower, with the transferor holding 
only an equitable right to restrain the borrower's misuse of the funds”. Each of 
these various possibilities is then critically considered, as part of the author’s 
assessment that there isn’t necessarily a “right answer” to this, and even that 
these theories of what actually underpins the nature of such arrangements are 
not necessarily mutually exclusive. In this respect, the analysis suggests that 
what happens in one Quistclose situation isn’t necessarily what might 
characterise the operation of a different one, and that what will make the 
difference could crucially depend on the actual agreement between the parties 
giving rise to the arrangement.   
 
 

 Millett (1985) ‘The Quistclose trust: who can enforce it?’, 101 Law 
Quarterly Review 269. 

 
In many respects, the analysis of Quistclose trusts in chapter 18 of the Textbook 
‘tracks’ this seminal article from Peter (later Lord) Millett that it hardly needs an 
overview in this section. But it is probably worth stressing just how significant this 
article is for helping us to appreciate the fundamentals of a trust, as well as the 
complexities entailed in understanding Quistclose trusts, with both being integral 
to the proposition made in chapter 18: this is that as trust principles are becoming 
popularized in commercial dealings alongside the traditional familial-interpersonal 
context of their development, that we might be witnessing the appearance of 
distinctive trusts law as a response to this. It is here that Millett made his famous 
observation on the essence of a trust arrangement being one that a settlor who 
retains no beneficial interest in the trust he creates is not able to enforce the 
arrangement. It is also where Millett considers the circumstances where trusts 
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are deemed to have ‘failed’ on account of being impossible to carry out, or on 
grounds of falling foul of public policy or even law. This is part of his seminal 
analysis of the nature and operation of Quistclose trusts, which is used by the 
Textbook to explain this as an area characterized by complexity- and also to 
suggest how trusts arising in ‘commercial dealings’ may be giving rise to a 
distinctive body of “trusts law”.  
 


