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Chapter 17: Remedies associated with missing trust property: actions in 
equity and the basis for liability 
 

 Andrews (2003) ‘The Redundancy of Dishonest Assistance’, Conv. 399-
410.  

 
This article links back to breach of trust by requiring you to have taken on board 
the essence of a trustee’s proper management of the trust, and it also requires 
you to give some thought to the basis for the trustee’s liability and how liability 
becomes manifested in a remedy for the beneficiary. The Textbook chapter then 
introduces the way in which remedies brought against a wrong-doing trustee can 
be either a personal remedy against the wrongdoer himself, or a proprietary 
remedy which amounts to an assertion of a right over trust property. This article 
is concerned with the responsibility to be borne for the consequences of a breach 
of trust (committed by a trustee) by a person who is not a party to the trust, which 
you will have appreciated is either receipt based, or arises through assisting 
breach of trust on the part of a trustee to a trust. This article, based on 
Twinsectra Ltd. v Yardley [2002] 2 All E.R. 377 is a thorough and interesting 
exploration of liability arising from third party assistance of breach of trust, tracing 
the journey from ‘knowing assistance’ to ‘accessory liability’, and the evolution of 
liability of  “extraordinary nature”. As this progresses, an analysis of the evolution 
as one based on mistaken reading of earlier authorities is offered, and an 
examination made of the continuing operation of the requirement for dishonesty. 
But the most exciting part is a discussion of whether accessorial liability in equity 
is actually needed any longer, or whether it is actually redundant.  
 

 Conaglen (2011) ‘Difficulties with tracing backwards’ LQR 127, 432-455 
 
This is a very interesting article for building on the Textbook materials on tracing 
within chapter 17. It starts of at a level which is extremely accessible by noting 
that tracing is a process of identification is used where a trustee (or fiduciary, or 
another) wrongfully transfers property to another in exchange for a different 
asset, explaining also that tracing is a process which is a necessary prelude to a 
claimant’s recovery of substitute asset(s), which he must first assert his claim to. 
In this context we are of course speaking of tracing in equity, rather than that 
which subsists at common law, and at this point it might be wise to ensure you 
understand why tracing in equity is the claimant’s action of choice: both because 
of the proprietary nature of tracing, and also on account of the attraction of 
tracing in equity specifically for a number of claimants beyond beneficiaries under 
a trust resting on equity’s ‘special’ rules. From this very basic introduction and 
‘reminder’ of the essence of tracing in equity develops a very sophisticated 
analysis of the key principles and leading cases in this sphere which will help you 
to develop you understanding beyond the Textbook’s materials. This is pursued 
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through the author’s core argument which will resonate with what is covered in 
the chapter materials. Here the author clusters the key materials around a 
discussion of ‘tracing backwards’. In suggesting that the law ought not to 
recognize the possibility of tracing backwards the author reflects on leading 
commentary on tracing. He suggests that little commentary on tracing and 
particularly on tracing backwards offers support for the capacity of tracing rules to 
achieve this. In doing so he suggests that close examination of the cases 
demonstrates this, and that when this weak level of authority is coupled with 
weaknesses in the conceptual explanation for backward tracing, and also 
positioned alongside policy concerns inherent within this idea, that there emerges 
a strong case for the law to refuse to allow it.  
 

 Ryan (2006) ‘Royal Brunei dishonesty: clarity at last?’ Conv. 188-197; and 
(2007) ‘Royal Brunei dishonesty: a clear welcome from Barlow Clowes, 
Conv. 168-175. 

 
This pair of articles in many respects follows on from the considerations made of 
Twinsectra v Yardley in Andrews’ article above. This is of course centered on the 
shift away from knowledge in favour of dishonesty as the basis for liability of a 
stranger who assists a trustee’s breach of trust or breach of a fiduciary duty. As 
the Textbook’s commentary suggests, this was desirable in many respects; and 
especially to address the problems evident in the case law in situations involving 
an innocent trustee/fiduciary but a stranger who was not so. However, as the 
Textbook notes, whilst accessory liability underpinned by dishonesty on the part 
of that accessory would help to ameliorate these latter difficulties, Twinsectra v 
Yardley exposed the difficulties which were entailed in setting an appropriate 
standard for the dishonesty which is required on the part of an accessory for 
liability to arise. Here, in 2006 Ryan expertly talks us through the apparent 
contradictions between the approach taken by the majority in Twinsectra, and 
how the Privy Council in Barlow Clowes sought to rationalize the then much 
criticized and now forever termed “Twinsectra approach”. This is considered in 
the Textbook which suggests that this reading is an absolute must in this regard. 
Like the analysis provided in the Textbook, Ryan’s piece from 2007 then looks at 
both Twinsectra and its retrospective in Barlow Clowes in the light of the then 
most recent significant case, Abou-Rahmah (2006) in the Court of Appeal, where 
Arden LJ famously insisted that these cases along with their original inspiration – 
Royal Brunei Airlines v Tan [1995]- formed a consistent corpus of law. Again this 
is essential reading in an area of law where the pace of change has been 
phenomenal- as the more recent offerings by way of the first instance and Court 
of Appeal decisions in Starglade Properties v Nash [2009, 2010] demonstrate.   
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 Sheehan (2010) ‘Property in a fund, tracing and unjust enrichment’, 
Journal of Equity, 225-246.  

 
This article is a very interesting reference point for the materials in the Textbook. 
It also provides an opportunity for further reflection on a number of key concepts 
encountered within its discussion of tracing which flow from this, but where there 
isn’t the opportunity to consider these more extensively. Interestingly, a decade 
after Foskett, it provides a rationale for the continuing analysis of restitution’s 
core idea of unjust enrichment. At the heart of its analysis is the idea of “property 
in a fund” proposed by James Penner to explain the operation of tracing within 
trusts law. This is a very challenging consideration of a number of ideas in the 
Textbook, and in many respects it provides reinforcement how much additional 
reading is required to achieve a sophisticated understanding of trusts and how 
they work, and how the law which governs them actually operates. Here 
Sheehan talks us through how trustees actually hold assets on a beneficiary’s 
behalf before dealing with them in unauthorised ways. Firstly we see 
identification of the continuing popularity of unjust enrichment amongst scholars 
(notwithstanding judicial preferences lying elsewhere). But as a preamble to the 
critique of unjust enrichment, itself preamble by reference to “Penner’s account of 
tracing”, we see this article as a reference point for trusteeship and its attendant 
duties and obligations that is far more extensive than the title of the article would 
suggest, and it is a great companion for chapter 13 and 14’s consideration of 
trusteeship, as well as chapter 16’s account of breach of trust. In relation to the 
aftermath of breach of trust it offers a number of different ways of looking at the 
basis for tracing, and for claims against trustees themselves and also against 
third parties more broadly.   
 

 Shine (2012) ‘Dishonesty in civil commercial claims: a state of mind or a 
course of conduct?’ J.B.L., 1, 29-43. 

 
The coverage of dishonest assistance in the latest (11th) edition of the Textbook 
remains extensive as a reflection of a number of considerations. There is firstly 
that the law has been very actively developing in this sphere in the decade 
following Twinsectra v Yardley [2002], and the sheer volume of cases is by itself 
notable. This leads into secondly that this is a very important area of law, and 
one which serves as an example of how increasingly the law of trusts is 
becoming influenced by ‘commercial litigation’. A third reason for the significant 
volume of coverage is the highly contentious way in which the law relating to 
dishonest assistance has developed. A staple feature of the Textbook materials 
past and present has been how, following the application of the decision in Royal 
Brunei Airlines v Tan [1995] in Twinsectra, a ‘battleground’ has emerged for 
determining the meaning of dishonesty in the context of liability for dishonest 
assistance. Twinsectra generated considerable controversy from the apparent 
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alignment (by the majority in the House of Lords) of dishonesty for the purposes 
of dishonest assistance liability with the criminal law approach in R v Ghosh 
[1982]. The Textbook faithfully documented this; the academic commentary 
generated; and the judicial clarification/modification/back-tracking evident in 
Barlow Clowes v Eurotrust [2006] and Abou-Rahmah [2006]. In due course the 
significance of decisions at first instance and then Court of Appeal in Starglade v 
Nash (2010) followed suit. In providing an excellent reference point for the 
materials on dishonest assistance in the Textbook, this article explores the 
reasoning behind the development of the law in this area. It looks at patterns of 
convergence and also ones of divergence between civil and criminal approaches 
to defining dishonesty, which itself provides a backdrop for considering the 
current civil approach. In doing so - and in tapping into the Textbook’s wider 
interest in the increasing importance of commercial cases for current 
developments in trusts law – the article asks whether and to what extent it is 
“appropriate or even possible, to identify common elements for a test for 
dishonesty across civil claims”, and directs this specifically to the need to 
accommodate a range of different “commercial situations”.  
 

 Stevens (2001) ‘Vindicating the Proprietary Nature of Tracing’ Conv, 94-
102. 

 
This short article is an excellent point of reference for your reading on remedies. 
The chapter reassured you at length that this is an extremely difficult area of law, 
and that you must see your studies very much in light of this. What is especially 
important given this lack of clarity and certainty in the law itself is that you 
understand why there is so much development and why this is occurring at such 
a frenetic pace. You do need an appreciation of where the parameters of the 
difficulties are, even if it is difficult to identify precise ‘points’- through working 
hard with  the main contributions to the law and its surrounding debate by 
scholars. The parameter points here are the directions of the developing law and 
the underlying influences. Hopefully you will have spotted the point in Andrews’ 
article above noting “Most forms of liability in equity are based on either 
vindication of property rights or the prevention of unjust enrichment, or both”.  
 
Hopefully, this will have chimed in with the emphasis given in the main chapter to 
the influence being exerted by principles of property and ones of restitution upon 
the development of remedies. With this article, the clue is very much in its title: 
Foskett v McKowen [2001] is considered a ‘vindication’ of tracing as an exercise 
grounded in property rights. But given the instructions which have been laid out 
for you above in relation to ‘understanding’ remedies, you need to be sure you 
understand why the author has come to this view, and also the ‘steps’ involved in 
the assessment given.  
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 Wu Tang Hang (2001) Foskett v Mckeown: Hard-Nosed Property Rights 
or Unjust Enrichment?, MULR 8. 

 
Much as the title suggests, the starting point for this article is the then recent 
House of Lords’ decision in Foskett v McKeown [reported 2000-2001]. And as the 
author explains in the opening paragraph, this was an extremely significant 
decision in a number of respects, which you will find reflects closely the Textbook 
coverage. Indeed as far as the Textbook coverage is concerned, the most 
important aspects of this article are the ones concerning the Law Lords’ guidance 
as to the context in which equitable ownership and the law of unjust enrichment 
should be viewed, and also the contemplated abolition of the distinction 
traditionally drawn and subsisting between tracing rules at common law and ones 
developed by equity. Although this article was written a decade ago, it remains 
one of the best analyses of Foskett and its significance at the time. In this regard, 
it also remains one of the best reference points for considering how the law has 
developed since with regard to key issues of vindicating the proprietary 
entitlement of a claimant who has lost property (a beneficiary, and other 
claimants whose loss of property equity will regard as being equivalent with a 
breach of trust), and the distinctiveness of tracing rules at law and in equity. 
Taking the former first, this is an excellent piece for spring-boarding 
understanding of the significance which Foskett attached to proprietary 
entitlement, as distinct from reversing an unjust enrichment, with the very 
different outcomes that this can have for claimant and recipient respectively. This 
can be closely followed in the Textbook’s coverage. In relation to the latter- that 
concerning the proposed abolition of distinct common law and equitable tracing 
regimes- again, this article can be used to track this discussion within the 
Textbook.  
 
Here the Textbook explains how these two areas of significance are actually 
closely linked. This is on account of the nature of a claim for lost property 
emanating from Foskett seeking to vindicate the proprietary entitlement of a 
victim, and privileging this over a recipient who might be innocent. Here, 
questions of “what amounts to proprietary entitlement in the 21st century” are very 
much at the heart of suggestions for a unified regime of tracing rules. The import 
behind suggestion of abolishing traditional distinction drawn between tracing at 
law and in equity is that anyone who has lost property on account of others’ 
wrongdoing should have an action, with accessibility to this action following on 
from this, and not dependent on the nature of the claimant’s proprietary interest. 
This is of course an attack on the traditional fiduciary relationship requirement for 
tracing in equity (and the closely related requirement of an “equitable interest” in 
the property), where there are longstanding concerns about its underpinning 
principle given judicial willingness to find that it does exist in order to make 
equity’s actions available. This is evident from the Textbook’s analysis of 
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‘fiduciary relationship cases’ prior to Foskett, and how the issue has fared since 
2001. It is also an attack on the common law’s traditional reluctance to trace into 
mixed funds, and the ‘difficulty’ presented by a number of authorities in this light, 
not least FC Jones & Sons v Jones [1996]. The article also provides a reference 
point for the Textbook’s reflections on what a universal set of tracing rules as 
envisioned by Lord Millett might look like, aligning this with the traditional 
advantages of both common law and equitable regimes. This provides an 
excellent article for reading the Textbook’s thoughts on this, and coming to a 
view on what these might be.  
 
 
 


