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Chapter 16: Breach of Trust 
 

 Dal Pont ‘Wilful Default Revisited – Liability for a Co-Trustee’s Defaults’, 
(2001) Conv. 376-386. 

 
A meeting point for a number of issues running throughout these themed 
chapters on trusteeship can be seen in the liability which one trustee can occur 
where a breach of trust is committed by a fellow co-trustee to a trust. This article 
is a discussion of the measure which is used to determine whether or not a 
trustee can incur liability for a co-trustee’s conduct. Following closely the 
Textbook’s consideration of ‘wilful default’ the article considers the consequences 
of the way in which “clear and definitive” judicial statement as to its meaning is 
absent from English law. The article considers what is known about 
interpretations of ‘wilful default’ in case law, and the consequences of accepting 
such an assessment for a beneficiary under a trust. And the remainder of the 
article undertakes to locate wilful default on a spectrum of dereliction of duty on 
the part of one trustee in relation to the conduct of another. The latter part of the 
article locates this discussion within a broader consideration of the onerous 
nature of trusteeship, and the rationale for the strict duties placed upon trustees 
by equity to ensure their proper management of the legal interests vested in 
them. It is here that a number of interesting points can be developed: one is 
through comparative consideration of trusts law alongside company law given in 
the article, and another is the way in which the changing face of trusteeship, as a 
result of the greater professionalisation of the provision of trusts services, is likely 
to remain strongly present.  
 

 Mitchell ‘Dishonest assistance, knowing receipt, and the law of limitation’, 
(2008) Conv, 226-237. 

 
This article touches on two elements of breach of trust which are considered in 
the Textbook: one which is considered at length, and the other which is 
referenced only very briefly. In relation to the former, it is a piece concerning 
actions available to a beneficiary where there has been a breach of trust 
committed (or another occupant of the position of principal in a fiduciary 
relationship where there has been misconduct); and in relation to the latter, it 
concerns the timeframe within which any such actions must be brought so as not 
to be ‘time barred’. In respect of the latter, there is a useful discussion of the 
operation of the limitation periods under the Limitation Act 1980 and how it might 
apply to actions which can be brought by a beneficiary following a breach of trust, 
which is considered briefly in chapter 16. Whilst there is less engagement with 
the underlying policy and rationale of ‘time bars’ for actions in private law- 
centrally to provide certainty and a definite cut off point for litigants and potential 
defendants alike – this piece leaves little doubt that apparently simple positions 
can be fraught with complexity. To this end, much of this article is oriented 



Todd & Wilson’s Textbook on Trusts & Equity 12th edition 
 

 

© Oxford University Press, 2015. All rights reserved. 

towards the challenges for clarity in limitation arising from ‘beneficiary action’ 
rather than the range of actions available to a beneficiary in response to the 
different circumstances which can transpire from a trustee’s breach. But it does 
provide a very good account of the ‘secondary’ liability for breach of trust which 
can be incurred by so-called “strangers” to a trust who are not ‘innocent’. The 
introduction explains how this arises, and why a beneficiary might find himself in 
the position of pursuing a third party rather than the trustee acting in breach, and 
even seeks to explain how the two “equitable wrongs” of knowing receipt and 
dishonest assistance can be located within a suite of actions and what they are 
intended to achieve as far as a wronged beneficiary is concerned. It is thus a 
helpful roadmap for understanding stranger liability for breach of trust, what it is 
intended to achieve, and how it has traditionally been classified as knowing 
receipt and dishonest assistance, and pursued as species of constructive 
trusteeship.  
 
Following an interesting explanation of dishonest assistance (including how it can 
be mapped onto analogous criminal liability, and its rationale as far as the 
measure of compensation recoverable by a beneficiary is concerned), the article 
goes onto explain that the ‘juridical’ nature and basis for liability for knowing 
receipt has a more complicated provenance. Here the discussion identifies the 
traditional orthodoxy where liability to provide compensation rests on the receipt 
of trust property known to be improperly applied, and the ‘rival’ theory that it 
should be premised on strict liability to make restitution on the basis of unjust 
enrichment (subject to a change of position defence). In terms of the directional 
content of chapter 16 introducing breach of trust, the approach taken in the 
article mirrors this, and in anticipating the focus of chapter 17, the article draws 
attention to the ways in which the basis for the action does matter and can make 
a difference to the remedies to which a claimant is entitled. Here the article 
provides a practical illustration of how this works in relation to the wrongful sale 
of £100,000 worth of shares. Much of the discussion concerning limitation is 
beyond the scope of the Textbook materials, but reading through this provides 
further reminder of the circumstances in which these actions present themselves, 
and also the complexity of the issues involved.   
 
 


