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Chapter 13: An introduction to trusteeship and an overview of the ‘office of 
trustee’ 
 

 Dal Pont ‘Wilful Default Revisited – Liability for a Co-Trustee’s Defaults’, 
(2001) Conv. 376-386. 

 
A meeting point for a number of issues running throughout these themed 
chapters on trusteeship can be seen in the liability which one trustee can occur 
where a breach of trust is committed by a fellow co-trustee to a trust. This article 
is a discussion of the measure which is used to determine whether or not a 
trustee can incur liability for a co-trustee’s conduct. Following closely the 
Textbook’s consideration of ‘wilful default’ the article considers the consequences 
of the way in which “clear and definitive” judicial statement as to its meaning is 
absent from English law. The article considers what is known about 
interpretations of ‘wilful default’ in case law, and the consequences of accepting 
such an assessment for a beneficiary under a trust. And the remainder of the 
article undertakes to locate wilful default on a spectrum of dereliction of duty on 
the part of one trustee in relation to the conduct of another.  
 
The latter part of the article locates this discussion within a broader consideration 
of the onerous nature of trusteeship, and the rationale for the strict duties placed 
upon trustees by equity to ensure their proper management of the legal interests 
vested in them. It is here that a number of interesting points can be developed: 
one is through comparative consideration of trusts law alongside company law 
given in the article, and another is the way in which the changing face of 
trusteeship, as a result of the greater professionalisation of the provision of trusts 
services, is likely to remain strongly present.  

 

 Edelman ‘Two fundamental questions for the law of trusts’ (2013) LQR 66-
87. 

 
In many ways this article is a commentary on trusteeship and its implications, 
meaning that it is useful companion not only for the Textbook materials 
introducing trusteeship, but also ones examining trustees’ powers and duties, 
and commission of a breach and its aftermath. So the article provides a really 
great ‘forward link’ for chapters 14 and 16 and 17. It also provides a very 
interesting backward link for chapters 1 and 2. It hasn’t been included as reading 
for these chapters, notwithstanding the temptation to do so from the way it asks 
‘What is a trust?’ and ‘When do trusts arise?’. These are exactly the questions 
which are being asked in chapters 1 and 2. However, although this article does 
look at the fundamentals of a trust in these respects, it does so in a way that is 
quite different from the materials in chapters 1 and 2 which seek to provide an 
introduction to the concept of a trust and its operations which allows a deep and 
sophisticated understanding of trusts and trusts law to develop. In contrast, this 
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article asks these questions from what is in many ways the reverse position. It 
takes as its starting point a level which is actually very advanced and 
sophisticated, and certainly beyond the scope of chapters 1 and 2. It does look at 
fundamental concepts which will be familiar from chapters 1 and 2 such as 
“equitable ownership” and “equitable proprietary right”, and considers how “the 
basis for understanding the nature of a trust lies in recognising that the nature of 
the beneficiary’s “ownership” or “property right” is of a fundamentally different 
character in equity from the nature of a property right at common law”, albeit in a 
highly sophisticated way. In this light its reflections on such things alongside its 
stimulating discussion of when a trust will actually arise will be very interesting 
reading in the light of the Textbook’s coverage of Sinclair Investments v 
Versailles (2010 and 2011) and the more recent litigation in FHR European 
Ventures v Mankarious (2011 and 2013) which looks set to go to the Supreme 
Court. 

 

 Hayton ‘Proprietary Liability for Secret Profits’ (2011) LQR 487-493 (and a 
reply (2011) LQR 493. 

 
This pair of articles from David Hayton and Roy Goode cluster around the 
controversial decision in Sinclair Investments  v Versailles [2011], which as the 
opening of Hayton’s contribution suggests, surprised many equity lawyers. This 
decision has changed the coverage of secret profit-making by fiduciaries given 
by the 11th edition from that of previous editions on account of Lord Neuberger 
MR’s decision not to follow the approach for the recovery of secret profits set out 
in A- G Hong Kong v Reid [1994]. The Textbook has always noted Lister & Co v 
Stubbs (1890) as authority running contrary to Reid, where the latter case stood 
as authority for the imposition of a constructive trust in response to fiduciary 
receipt of a secret commission in the form of a bribe. The Textbook materials 
explain how Sinclair now requires much closer attention to be paid to different 
species of profit-making by fiduciaries when analysing the implications of 
fiduciary office, with Sinclair as authority that a constructive trust will not be 
imposed for profits such as bribes which do not originate in ‘trust property’ 
belonging to a beneficiary. The decision in Sinclair did come as a surprise to 
many equity lawyers, many of whom regard it as incompatible with the duty of 
loyalty and English law’s favour for ‘positive rules’ in the governance of fiduciary 
activity dating back to the eighteenth century. The Court of Appeal decision in 
FHR European Ventures v Mankarious [2013] sent out a very strong entreaty for 
an overhaul of the entire area of the law of constructive trusts “in order to provide 
a coherent and logical legal framework”. In anticipation of this case going to the 
Supreme Court, Hayton and Goode’s articles will provide excellent companion 
reading.  
 

 Hicks ‘The remedial principle of Keech v Sandford reconsidered (2010) 
CLJ 287-320 
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This article provides an excellent companion for the Textbook’s introduction to 
trusteeship, its nature and its implications. It also provides a useful reiteration of 
the fiduciary nature of trusteeship. In this latter context it also provides a useful 
reference point for the Textbook’s discussion of the basis on which liability arises 
for fiduciaries who breach the obligation of loyalty imposed on them by equity by 
allowing personal interest and duty to conflict. In the former respect, the article 
references Keech v Sandford as the first case to reflect a “strict attitude towards 
the conduct of trustees” adding that over time the obligation of loyalty became 
developed during the nineteenth century, which we know from the Textbook’s 
consideration of Bray v Ford (1897). Again, in ways which reiterate the Textbook 
coverage, reference is made here to the processes by which the obligation of 
loyalty became entrenched in strict legal doctrine, and from this the article’s 
historical treatment of the duty of loyalty is both fulsome and interesting. More 
interesting still is the discussion about the remedial significance of Keech v 
Sandford. This is alluded to in the Textbook which considers Keech as one of the 
key authorities for application of a constructive trust as the mechanism by which 
trustees and other fiduciaries are made accountable for profiting from conflict of 
interest and duty. The Textbook does note that in this regard this position is 
questioned by Lister v Stubbs, and this is what makes this article so interesting. 
Here it looks at whether Keech’s significance for establishing the duty of loyalty in 
trusts jurisprudence is reflected in the significance commonly attributed to it for 
the “broad remedial principle” of applying a constructive trust, or whether this was 
actually  an invention of the nineteenth century.   
 

 Lee ‘Rethinking the content of the fiduciary obligation’, (2009) Conv, 236-
253.  

 
This is a very interesting piece which draws together a key core theme of the 
chapters on trusteeship and also wider perspectives on the fiduciary nature of 
trusteeship in the Textbook. There has been much emphasis within the Textbook 
materials introducing trusteeship on the fiduciary nature of trusteeship and the 
implications of this for the occupants of the office of trustee. As might be 
expected thus, the early stages of this article attach much significance to the 
orthodox view of fiduciary office as carrying a fundamental “duty of loyalty”, 
noting that this is the essence of Lord Herschell’s seminal judgment in Bray v 
Ford [1897]. It also notes that this principle – referenced in the Textbook- as that 
of “fiduciary integrity” is embodied in the key rules requiring that an occupant of 
fiduciary office must not allow his position and his personal interests to conflict,  
and that he must not profit from his position. In exposing a further theme in the 
Textbook materials, that a number of case law ‘illustrations’ showing equity’s 
strict adherence to this position are actually “company law cases” concerning 
corporate fiduciaries rather than trustees directly, it becomes clear that much of 
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the article’s discussion surrounds a recent Court of Appeal decision in Item 
Software UK Ltd. v Fassihi [2004].  
 
Although it would have benefitted from reference to the scope of fiduciary 
relationships, and the challenges inherent in regulating fiduciary conduct across 
a number of social and economic contexts, the article does provide a very 
interesting analysis of the rules of equity that a fiduciary must not place himself in 
positions of conflict between duty and interest, and must not profit from his 
position, and particularly in its exploration of the relationship which subsists 
between these two ‘rules’. The author’s thesis is that on close analysis of the 
origins and operation of these two rules, actually the ‘no profit’ rule can be 
subsumed or sub-classified under the ‘no conflict’ rule, and should thus be 
regarded as part of it. It then progresses to consider how this can be regarded as  
a ‘negative’ duty seeking to control fiduciary conduct, and significantly that 
Fassihi is authority that this negative duty does not represent the full scope or 
‘directional content’ of a fiduciary’s obligations. Here Fassihi is explored as 
authority that where the negative rule is insufficient to regulate fiduciary activity 
(for example where the negative obligation has failed as a restraint, and the 
fiduciary has already placed himself in a position of conflict), the courts have 
crafted a positive directional duty to be applied- a duty to act solely towards the 
enhancement of the beneficiary’s interest.  
 
Reading this article alongside the Textbook materials will be an interesting and 
useful exercise, notwithstanding that much of the discussion becomes 
concentrated on the corporate context. And there is plenty of scope for 
considering how persuasive it might appear alongside the ‘received view’ of 
fiduciary integrity, and whether it actually adds to orthodox understandings of 
trusteeship, as distinct from the position of corporate fiduciaries. 
 

 Nolan ‘Controlling fiduciary power’ (2009) CLJ, 293-323. 
 
This is an extremely useful piece which draws together a number of core themes 
within the chapters in the Textbook on trusteeship as well as wider perspectives 
which the Textbook materials also seek to emphasize. So-called core themes 
within the chapters – and especially chapters 13 and 14 - are centrally the 
fiduciary nature of the office of trustee and the implications of this, and the 
standards of care expected from trustees traditionally by equity and the 
significance of the Trustee Act 2000 for imposing standards on those who occupy 
the office of trustee. This article also considers the rule in Re Hastings Bass 
[1975] which forms part of the Textbook’s analysis (in chapter 14) of trusteeship 
and its implications. In terms of picking up on ‘wider perspectives’ as far as this 
text on trusts and trusteeship is concerned, this article is actually strongly 
focused on the position of company directors who occupy a fiduciary office in 
respect of the company which they serve. Although much more squarely 



Todd & Wilson’s Textbook on Trusts & Equity 12th edition 
 

 

© Oxford University Press, 2015. All rights reserved. 
 

interested in trusts and trusteeship, the Textbook does consider the position of 
corporate fiduciaries in a number of ways alongside that of trustees. Centrally the 
Textbook notes the prominence of so-called “company law cases” in case law 
illustrating the position of fiduciaries generally and trustees more specifically. The 
Textbook also notes where there are differences in the way that corporate 
fiduciaries are treated by legal rules in comparison with trustees. This article tells 
students of trusts more than they will ever need to know about corporate 
fiduciaries and the law applied to them, but it is useful reading nevertheless for 
two reasons. It is useful, firstly, for emphasising the scope of fiduciary office 
beyond trustees. Secondly, it is also a useful guide to how the law seeks to 
reflect and accommodate the differences between different fiduciary roles in the 
course of ensuring appropriate and irreducible levels of ‘governance’ of fiduciary 
relationships overall.  
 
 
 

 


