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Chapter 9: Secret and half-secret trusts: continuing discussion of 
constructive and resulting trusts 
 

 Kincaid ‘The Tangled Web: the relationship between a secret trust and the 
will, (2000) Conv. 420-443. 

 
This article reiterates a number of very important points from the text chapter 
allowing you to check your understanding of the traditional use of the secret trust 
and the way in which its consideration arises very closely alongside the 
testamentary disposition of property (with most reported cases concerning wills 
rather than intestacies). It also allows you to check you are comfortable with the 
terminology of ‘secret trust’ and ‘half secret trust’, and how this is reflected in 
different treatment given to their working and enforcement. Initially explanation is 
given on how the instrument ‘works’ by attaching a trust to the recipient of the 
property who is not actually its intended beneficiary, and as it progresses you will 
have the opportunity to build on your understanding through a more thorough 
and critical consideration of the nature of the relationship between the will which 
is written, which details the property bequeathed, and the secret trust to which 
the property is subject, but is actually ‘outside’ the will. The article explores 
whether the secret trust has a distinct independent existence of its own, and the 
implications of such an analysis. Thereafter it considers a number of issues 
arising from the relationship between the secret trust to which the property is 
subject, and the will which actually bequeaths the property, in order to assess the 
extent of the trust’s independence from the will. And in coming to understand the 
assessment which is being offered, you will also hopefully be starting to focus on 
what issues might remain unresolved still. 
 

 Meager ‘Secret Trusts- Do they have a future’? (2003) Conv. 203-214. 
 
This significance of this article is obvious from its striking opening sentences. Its 
opening proposes that the classification of and justification for the secret trust 
remain open to debate, but that its main purpose is to examine whether or not 
secret trusts are used in practice. It is premised on the common perception that 
they are rarely used in practice, and that this proposition has support from the 
paucity of case law. This is an article focused on one of this Textbook’s key aims: 
to explain that law is not something which exists only in textbooks, and its desire 
to ‘ground’ the law to make it accessible wherever possible. And in this context, 
this may even involve accepting that the materials you have just examined in the 
main text actually have very little contact with reality. Having such a focus on ‘law  
in action’ may in certain instances involve making the assessment that, 
notwithstanding its ‘interesting reading’ character, arising from the issues 
considered, actually secret trusts are an exercise of academic import only. The 
piece is based on primary research undertaken into ‘current extent of the use of 
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secret trusts’ which will either prove or dispel the ‘myth’ that they have fallen from 
use. Textbooks written by academics all offer their own perspectives on legal 
matters remaining ‘open to debate’; what this article offers is input from those 
who are closer to the ‘law in action’ than many academics will ever be. 
 
 


