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Chapter 8: Beneficial interests in the family home: a case study 
 
 

 Bridge (2010) ‘Jones v Kernott: fairness in the shared home- the forbidden 
territory or the promised land?’ Conv. 324-431. 

 
This article picks up on Jones v Kernott: [2010] as one in the line of cases 
commencing in Stack v Dowden [2007] considering beneficial shares in homes, 
where legal title is held jointly by the parties to the disputes which ultimately 
arise. It predates the Supreme Court ruling in 2011, and at this earlier time 
provided a very interesting companion for the Textbook’s analysis of Stack v 
Dowden itself and also Fowler v Barron [2008]. As we know from the Textbook 
materials, in this situation of joint legal ownership, equal beneficial sharing is 
presumed, with the materials also stressing that whilst it is possible for the 
presumption of equal sharing in equity to be rebutted, this will only arise in 
exceptional circumstances where there is evidence that the parties did not intend 
to undertake the “classic pooling” of resource characterising couple relationships. 
This piece by former Law Commissioner Stuart Bridge considers this most recent 
case and explains why it makes the task of any claimant seeking to establish a 
larger than equal share of a home owned in these circumstances even more 
difficult. In reading through this to understand why this might be the case, it 
becomes clear that at the heart of this lies the significance of the parties’ 
intentions. This reinforces just how much of a battleground questions of intention 
will typically be in cases of this nature, and it also looks at some of the difficulties 
believed by some to be inherent in Lady Hale’s embracing of different types of 
intention in Stack itself.   
 

 Dixon (2007) ‘The never-ending story: co-ownership after Stack v Dowden’, 
71(3) Conv 456-461. 

 
This continues the series of articles which have been written around the key 
House of Lords’ decision in Stack v Dowden [2007], and reflects the suggestion 
in the Textbook that this case is of monumental importance for appreciating the 
current state of play regarding the law relating to beneficial interests in shared 
family homes. The Textbook also suggests that it is of central importance in 
addressing a number of key questions which arose from and remained 
unresolved in the aftermath of the traditional touchstone authority, also from the 
House of Lords, Lloyds Bank v Rosset [1991]. Whilst Rosset was thus not an 
entirely comprehensive statement of law, it was regarded as a very clear 
statement of law, and the Textbook suggests that almost two decades later Stack 
failed to provide the clarity it was capable of achieving. In this regard it has been 
suggested with some regret that Stack actually fell short of being a “Rosset of its 
time” in an area which could certainly benefit from greater clarity. This is because 
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although Lord Bridge’s statement of the law in Rosset (which he perceived was a 
restatement and clarification) was not entirely comprehensive (with key silences 
including questions of quantification, and the significance of capital 
improvements in actually raising the inference of shared ownership), it is also the 
case that in the aftermath of Rosset the law started to develop in ways which 
appeared to contradict Lord Bridge’s (re)statement. In respect of this particular 
piece, the Textbook suggests that Stack was a missed opportunity on account 
that it could have provided (obiter, because on the facts of the case the claimant 
was able to establish an interest which made Stack a case concerning 
quantification) clearer guidance on what is required for a claimant to establish an 
interest in a home which belongs in law to another party. There was suggestion 
made powerfully amongst their Lordships in Stack that Lord Bridge’s 
requirements in Rosset were too stringent to meet the needs of modern patterns 
of home occupation, but this was also rather vague on the substance of how this 
could be achieved. Given that at least three of their Lordships appeared to 
concur that times had moved, and that the law should move along to reflect this, 
the Textbook suggests that surprisingly little is clear about the substance of this. 
It suggests that in the aftermath of Stack remarkably little is known about 
precisely what will suffice in absence of an agreement to share ownership 
beyond what Lord Bridge said was acceptable, and beyond the clarification which 
Stack did appear to provide in relation to capital improvements. This is so 
notwithstanding what was said in Stack itself and subsequently in the Privy 
Council decision in Abbott v Abbott [2007]. In this light, this quite different 
perspective provided by Dixon is useful companion reading for the Textbook 
materials.  
 

 Etherton (2008) ‘Constructive trusts: a new model for equity and unjust 
enrichment, CLJ 265; and (2009) ‘Constructive trusts and proprietary 
estoppel: the search for clarity and principle, 73(2) Conv, 104-125.  

 
In two further articles which continue to consider the key House of Lords’ 
decision in Stack v Dowden [2007], here the same author considers a number of 
very interesting issues arising from the case, in terms of how it can be theorised 
and why this is so significant. In this manner, the actual direction taken in these 
two pieces provides an important link back to the introduction made to 
constructive and resulting trusts in chapter 6 of the Textbook. Here, both pieces 
consider important issues arising from the “classification or mapping or 
taxonomy” of constructive trusts, and their classification as ‘substantive 
institutions’ or ‘remedial’ and their relationship with resulting trusts, proprietary 
estoppel, and unjust enrichment. It also considers a variety of situations involving 
property disputes beyond cohabitation, domestic and ‘commercial’ in character. 
However the parts which are of most relevance for this particular chapter on 
home ownership are ones concerning the precise nature and operation of the 
‘common intention constructive trust’, and the author’s early suggestion (in 2008 
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CLJ) that such an analysis can help to foster appreciation of the “clear difference 
between the roles and spheres of the common intention constructive trust and 
proprietary estoppel”, and policy grounds for not extending principles flowing 
from Stack to other areas in which property is jointly acquired and subsequently 
the subject of dispute, and perhaps especially commercial arrangements. The 
earlier article commences by setting out key identifying features of constructive 
trusts (substantive and remedial), restitution and proprietary estoppel, tracing 
these through key developments in the ‘cohabitation’ case law from Gissing v 
Gissing [1971] to Stack v Dowden. This notes the central reference point of 
Lloyds Bank v Rosset [1991] and also the dominance of the common intention 
constructive trust until its eclipse by proprietary estoppel in Oxley v Hiscock 
[2005], before suggesting that the constructive trust which returned to favour in 
Stack is not necessarily the ‘institutional’ type. This is very interesting on account 
that in chapter 6, much was made of the way in which English law has 
traditionally been extremely hostile to the more radical remedial type of 
constructive trust which is capable of actually creating property rights, rather than 
providing formal vindication of rights already subsisting. This, the author 
suggests, indicates that the constructive trust in Stack reflects the reasoning of 
Lord Reid in Gissing which was rejected by the majority in that case.  
 
The paper continues by exploring the possibility that the decision in Stack is not 
one resulting from “shoehorning” into a traditional institutional constructive trust 
framework, but instead was a response to unjust enrichment (of Stack at 
Dowden’s expense), which is possible on account of a “more relaxed interplay 
between equity and the common law”. According to the author, this would make 
the constructive trust imposed in Stack something different from an ‘institutional’ 
constructive trust, and instead what he has termed a ‘discretionary remedial trust’ 
– a constructive trust providing discretionary relief for unjust enrichment. And in 
terms of reconciling this with English law’s traditional distrust of the “full blown” 
remedial model, it is suggested that instead, this new type emerging from Stack 
is a model analogous to the power of the court to award proprietary estoppel. 
And in doing so, this article also provides a useful springboard for appreciating 
the way in which the analysis within chapter 8 has always maintained that there 
are crucial differences between estoppel and the constructive trust, 
notwithstanding the one-time dominance of Oxley v Hiscock [2005] and its own 
influencing forces within Yaxley v Gotts [2000] and Gillett v Holt [2001]. 
 
Subsequently (in (2009) Conv), Etherton’s approach opens by suggesting that 
where there is some kind of unconscionable conduct, the objective of the court in 
achieving “practical justice” involves balancing and ultimately reconciling global 
values of certainty consistency and coherence with policy, and centrally the 
interests of an individual claimant. The article looks beyond the common intention 
constructive trust applied in Stack v Dowden (for example looking at the 
application of proprietary estoppel in the commercial setting), but for present 
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purposes, focus is only upon the former. And if a central tenet of the earlier piece 
((2008) CLJ above) is the case law preceding Stack, then much of this piece 
concerns the direction of the case law post Stack. There is a brief re-visit to 
Gissing v Gissing [1971] (and also Pettit v Pettit [1970]) and Rosset [1991], and 
the author’s contention in looking at the post-Stack case law is that the courts are 
showing a marked interest in stressing that the common intention constructive 
trust subsists within an institutional (rather than remedial) framework. This is 
interesting in the light of the author’s initial enthusiasm for suggesting that the 
constructive trust operational in Stack appeared to be distinct from a traditional 
institutional approach (evident in commercial and even domestic arrangements 
between parties not in ‘intimate’ relationships) and that it harboured ‘remedial’ 
features. What is very significant about this analysis is its suggestion that even if 
the post-Stack case law is authority for such a position that there remain ways in 
which the basis for applying a trust in cohabitation situations does appear to be 
different. In doing so the article does appear to concur with the Textbook’s 
analysis in a number of ways, especially in relation to explaining what is actually 
required for a claimant who does not own a home in law to establish a proprietary 
interest in it in equity.   
 

 Harding (2009) ‘Defending Stack v Dowden’, 73(3) 309-325. 
 
This continues the series of articles which have been written around the key 
House of Lords’ decision in Stack v Dowden [2007]. This particular piece 
acknowledges that this case is of monumental importance for appreciating the 
current state of play regarding the law relating to beneficial interests in shared 
family homes. And in keeping with the Textbook’s commentary, the article 
suggests that in many respects the law is in no clearer state than before the case 
was decided. Like the commentary, this piece suggests there is much which is 
positive about Stack in terms of understanding the role of the courts in resolving 
property disputes in what the author terms a “democratic community”. This 
provides an important early clue as to why the author is seeking to defend Stack, 
and this is because as the author proposes, it suggests that the House of Lords 
“showed itself to be sympathetic to a communitarian approach in property 
disputes over cohabited homes, but also recognised that the courts must resolve 
such disputes within certain limits”. In many ways this picks up a key theme 
within the shared homes chapter, and one which is evident in many respects 
throughout the Textbook itself. This is the suggestion that trusts law is 
increasingly profitably analysed as a reflection of the tensions which arise 
between neo-liberal notions of property, and the need to prevent injustice in a 
number of social contexts. In this vein, this article introduces readers to liberal 
and “communitarian” (a perfectly appropriate term for capturing the issues arising 
from “social justice”) approaches to social interactions generally and in respect of 
property ownership more specifically. It then progresses to analyse Stack v 
Dowden in the light of this paradigm using key aspects of the judgment; the 
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views of an apparent majority within this; and the differences of opinions between 
the brethren which are nevertheless apparent. The appropriateness of 
“communitarian norms” and “contractual norms” (arising from a liberal approach) 
is then considered as a source of criticism which can be directed at their 
Lordships’ ruling, whilst considering other key case law, and then looking at this 
alongside and against recent approaches adopted by the Australian courts. The 
defence which is made of the decision from a communitarian perspective is then  
finally considered alongside a defence against using a communitarian approach 
from a liberal perspective, before concluding that, given the power of liberal 
values of individuality and autonomy, it is little wonder that the courts experience 
so much difficulty in cases like Stack- and are likely to continue to do so.  
 

 Hughes et al (2008) ‘Come live with me and be my love: a consideration of 
the 2007 Law Commission proposals on cohabitation breakdown’, 72 (3) 
197-225. 

 
This article is intended to be read alongside the materials in the Textbook relating 
to the Law Commission’s enquires into the law relating to cohabitation, and the 
references which are made in the chapter to the Law Commission’s long-
standing critique of the approaches adopted by the courts in response to 
disputes arising from shared home ownership. Indeed, as the Textbook notes, 
the Law Commission has long asserted that the approaches taken by the courts 
fail to deliver justice for those claiming a proprietary interest in a home which they 
share with another. It is also noted in the Textbook the Law Commission’s own 
insistence that its enquiries – initiated by Government - were concerned only with 
the financial consequences of relationship breakdown, and were not intended to 
provide a comprehensive review of the legal position of those who cohabit within 
‘intimate’ relationships, but do so outside marriage or a civil partnership (between 
two same-sex individuals). However, as the Textbook also makes clear, 
notwithstanding this, the enormity of the task should not be underestimated, and 
was clearly recognised by the Law Commission. This particular reflection on the 
Law Commission’s work draws on both the Consultation published in 2006 and 
the Report on Cohabitation published in 2007, and its starting point is the Law 
Commission’s proposals for a new statutory scheme to determine the property 
rights of those who have cohabited upon the breakdown of their relationship. As 
the authors note at a very early stage, this proposed scheme concerns an 
imposed set of property rights which apply to those who satisfy so-called 
“eligibility criteria” with some facility for those in ‘intimate and exclusive’ 
relationships to make their own arrangements. Much of this article reflects the 
materials in the Textbook which suggest that at the heart of these proposals is 
the desire to separate out those relationships which are intended by the parties 
to have lasting financial consequences from those which are not- with the former 
framed very strongly with reference to the existence of children, or in absence of 
this living together for a (significant) duration of time. Much of this article is 
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oriented towards the difficulties the authors perceive have arisen from the nature 
of the exercise. The authors suggest that the proposals reflect the tensions 
embodied in requesting a law reform body to make recommendations which are 
beyond technical matters of law, and concern a key societal phenomenon of 
today, and which requires considerable ‘policy’ consideration. Drawing attention 
to a number of social surveys and commentaries to illustrate the importance of 
the cohabitation question, the authors assert at an early stage that ministers are 
at least partly responsible for the recommendations which emerged from the Law 
Commission’s enquiries. This sets the tone for the critique which is made of the 
enquiries and the proposals emergent from them, and as such this article makes 
an excellent companion for the Textbook materials. 

 

 Lee ‘Aspden v Elvy [2012] EWHC 1387 (Ch): "And the waters began to 
subside": imputing intention under Jones v Kernott’ (2012) Conv. 421-428. 

 
The Supreme Court decision in Jones v Kernott [2012] was destined to generate 
a great deal of academic commentary. This was the first opportunity for the 
Supreme Court to consider the two House of Lords’ decisions on cohabitation of 
shared family homes- Lloyds Bank v Rosset and Stack v Dowden in any case. As 
the Textbook materials have suggested, after Stack a number of unanswered 
questions remained from issues which were considered by their Lordships as 
well as there being a number of silences on issues which were not considered by 
them. It was also noted at the time that Stack was a likely to be consciously a 
cautious judgment in a context of high anticipation that the Law Commission’s 
Cohabitation project might deliver comprehensive reform to the law relating to 
cohabitation. From the ultimate failure of the Law Commission’s endeavours to 
achieve this, from 2009-10 onwards there has been heightening interest in how 
the courts’ approach might be different given the lack of prospect (once again) for 
statutory reform. Stack itself was followed by a flurry of cases, including Jones 
itself of course, with cases showing a strong dominance of disputes arising from 
joint legal ownership, and also a strong orientation towards quantifying beneficial 
interests rather than actually establishing them. Within this trajectory, in Stack 
itself and Abbott v Abbott [2007] Lady Hale had suggested that it was possible for 
intention to be imputed to the parties. This generated a flurry of academic 
commentary, and in Jones the Supreme Court clarified that there was a role for 
imputed intention, but that this applied to situations where there was no evidence 
of express discussions between the parties relating to how they intend to share 
ownership and neither was it possible for the court to infer this intention from 
conduct (both very much at the heart of Rosset). Jones is authority that intention 
is “imputed” by determining what the parties’ “intentions as reasonable and just 
people would have been had they thought about it at the time”. Notwithstanding 
that imputation applies only to quantification and not to actually establishing the 
existence of a beneficial interest, as the 11th edition Textbook materials suggest, 
the capacity of the court to impute intention was contentious even for the 
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Supreme Court. In this context, it was always going to be interesting to see how 
Jones’ pronouncements on imputing intention would become applied in practice, 
and as James Lee notes in this excellent case commentary, Aspden is the first 
imputation of intention under the framework in Jones. Lee also suggests it is an 
opportunity to examine the extent to which Stack and Jones offer a new start for 
the common intention constructive trust and the law on cohabitation, which is 
very significant in the light of the failure of the Cohabitation Project to secure 
statutory reform. And as Lee also correctly notes, this is the first application of 
Jones’ framework to a situation where the property was in a single name.  

 

 Mee ‘Joint ownership, subjective intention and the common intention 
constructive trust’ (2007) Conv, 14-31. 

 
This is one of several articles which have been written around the key House of 
Lords’ decision in Stack v Dowden [2007]. As the materials in the Textbook 
suggest, this case is of monumental importance for appreciating the current state 
of play regarding the law relating to beneficial interests in shared family homes. 
As the Textbook suggests, Stack is of central importance in addressing a number 
of key questions which arose from and remained unresolved in the aftermath of 
the traditional touchstone authority Lloyds Bank v Rosset [1991] (also from the 
House of Lords) – such as the position of capital improvements in raising the 
inference of ownership in category 2 cases. In the Textbook, it is also suggested 
that Stack also failed to provide clarification on other very important questions. 
This latter suggestion is reflected in all the readings selected, but in some 
respects, this article is different from the others which follow. This piece is 
specifically seeking to explore the issues which arise where the dispute is not 
what can be termed a “single legal owner” case, and instead the property is 
actually owned at law by both parties, including the claimant. The starting point 
for undertaking this reading is the way in which where a home has been 
purchased in both parties’ names and this is accompanied by an express 
declaration as to the beneficial interests (and not simply that both parties are 
registered as legal owners) that this will definitively establish both parties’ 
beneficial interests. In absence of this, the House of Lords’ ruling in Stack v 
Dowden is authority that it is extremely difficult for a claimant to resist the 
presumption subsisting that where shared legal ownership exists that the shares 
in equity will also be equal. Stack is thus authority that it is extremely unlikely that 
- on the basis of a common intention constructive trust - a claimant will be able to 
establish that s/he is entitled to a greater beneficial share than that which is 
presumed from equality of legal title. It must be remembered that this article was 
written in the light of the Court of Appeal decision in Stack, and when the content 
and direction of the House of Lords’ ruling was not known. In many ways this 
actually adds to the value of this piece, which explores on a theoretical and also 
practical level much of the thinking which informed the position taken by Stack in 
relation to equitable ownership mirroring legal ownership. Indeed it is even 
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suggested at the very beginning of this piece that a claimant may “quite 
reasonably have assumed that joint ownership at law means that she has the 
same [beneficial] entitlement as her partner”: this was of course the position 
taken by the House of Lords to be applicable to all but the most exceptional of 
cases, of which Stack, on its facts, proved to be one.     
 

 Roche ‘Kernott, Stack, and Oxley made simple: a practitioner’s view. 
(2011) Conv. 123-139 

  
This was one of the first pieces to emerge from Jones v Kernott when it first 
appeared, and long before its elevation to the Supreme Court. This makes it an 
interesting and valuable piece in any case, and it is all the more so because it 
was the first piece to look at Jones v Kernott in a way seeking to develop an 
analytical framework for understanding judicial approaches tracking these from 
that descending from Oxley v Hiscock. In this light it analyses Jones v Kernott 
(pre-Supreme Court) alongside Oxley and how Oxley was developed in Stack to 
make the latter case so significant for approaches to quantification. From the 
Textbook, we know that this is of course the Court of Appeal decision in Oxley v 
Hiscock [2004]. We also know that for cases other than the clearest ones in 
Rosset category 1 where the agreement to share also actually quantifies the 
share the parties will receive, that Oxley is authority that quantification will be 
determined by what the court considered fair “having regard to the whole course 
of dealings between [the parties]”. Stack modified this in two important respects. 
Firstly, it added cases there is a joint legal tenancy but there is also a rebuttal of 
equal sharing as ones falling subject to Oxley’s mode of quantification. But in 
adopting this approach to quantification it also stressed that the “whole course of 
dealings” approach should be underpinned by the parties’ intentions rather than 
the court’s view of fairness. In explaining that there is now the existence of a 
‘Kernott’ case alongside ‘Stack cases’ and ‘Oxley cases’ this article provides a 
really clear explanation of all three decisions, and a great reference point for the 
ORC consideration of Kernott. It also gives a very useful insight into what is 
missing from these key cases in terms of providing clarity in the law, and the 
issues which have not been addressed satisfactorily in this regard, nor in the 
academic commentaries upon them.    
 

 Sparkes ‘How beneficial interests stack up’ (2011) Conv. 156-163. 
 
This short article is a really useful reference point for the considerable 
developments which have taken place in the sphere of shared home ownership 
in the past few years. There is a very full account of this in the Textbook, and 
particularly the significance of Stack v Dowden [2007] and subsequent 
authorities, and also the continuing relevance of Lloyds Bank v Rosset [1991]. 
These suggestions for reading also show just what a focal point this area has 
been for trusts lawyers in this period of intense development. This article is an 
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interesting addition to what has been said up to now – in the Textbook and the 
wider literature- because it looks at something which is first hinted at in chapter 6 
and then developed more in chapter 8: the differences as well as similarities 
between resulting trusts and constructive trusts in giving effect to a proprietary 
claim in a shared home. Certainly Stack is analysed as a case which placed 
questions of beneficial interests in family home firmly back into the trusts model, 
and it is also clear that there was some considerable favour for the more flexible 
constructive trust than for the resulting trust approach in this regard. However, 
Lord Hoffmann and particularly Lord Neuberger were more circumspect, and 
appear to have suggested that the resulting trust should actually be the starting 
point for many disputations concerning shared property. In this vein, the article 
reflects the long-recognised limitations of the resulting trust in this context 
considered in the Textbook, and talks about Stack as abandonment and even 
abolition of its use. It is also interesting in two further regards, in addition to 
reiterating the continuing significance of common intention. In terms of these two 
significant references, we see a very interesting rendition of a ‘hierarchy of trusts’ 
which is useful for clarifying understanding of trusts generally. We also get to see 
some actual calculations of how beneficial interests might actually worked out 
arithmetically- something which is very difficult to capture in the abstract in 
academic accounts, but helps to make this focus on disputed home ownership 
somehow more ‘real’.   
 

 Wells ‘The Element of Detriment in Proprietary Estoppel’ (2001) 65 Conv. 
13-30. 

 
 
By way of reference to the main text, the most appropriate introduction to these 
articles is Lord Bridge’s speech in Lloyds Bank v Rosset [1991], and its reference 
to existence of agreement by the parties to share their home beneficially, and the 
way in which such an interest can arise on account of either a constructive trust 
or proprietary estoppel. After Rosset considerable attention has been given by 
academics to the appropriateness of regarding the two as interchangeable. The 
chapter also drew attention to the way in which the law had actually developed, 
as distinct from the way in which Lord Bridge suggested it could, and the 
preference shown by the courts for the constructive trust model. The decision in 
Baker v Baker (1993) could have hailed a different direction but did not. 
However, the estoppel basis for the decision, based on the mantra of applying 
‘the minimum equity to do justice to the plaintiff’ did highlight the stark contrasts 
in the two mechanisms, evident in the interest which was awarded to the 
claimant. Thereafter, the courts’ favour for the trust mechanism continued, 
notwithstanding the Textbook’s analysis of the mechanisms as showing how 
much can often turn very little. Two recent decisions of the Court of Appeal may 
trigger a rethinking of the courts’ preference for the constructive trust in 
determining interests in the family home. While neither Yaxley v Gotts [2000] nor 
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Gillett v Holt [2000] arose directly in the context of disputed home ownership, in 
reading both pieces, and against a backdrop of criticism traditionally levied at the 
law, you should be thinking about what influence these decisions brought to bear 
on the key decision of the Court of Appeal in Oxley v Hiscock [2005] which 
became the leading case prior to the House of Lords’ decision in Stack v Dowden 
[2007]. 
 


