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Chapter 5: The Constitution requirement for a valid trust 
 

 Garton ‘The Role of the Trust Mechanism in the Rule in Re Rose’ (2003) 
67 Conv 364. 

 
This article draws together a number of central ideas you have come across in 
your study of trusts law so far. It relates directly to the work you have just 
completed on this ‘requirement’ for a valid trust to be in existence; that the trust is 
constituted. The subject matter of this article also provides an important link back 
to earlier discussion on the conceptual nature of trusts, and within this, the 
operation of different types of trust instrument. Here, you will take particular note 
of the attention which was drawn in the Textbook’s main text to the difficulties 
which arise where property is not properly transferred to its intended transferee, 
on account of the maxim that ‘equity will not infer a perfect trust from an 
imperfect gift’. Discussing Milroy v Lord (1862), and the decision in Pennington v 
Waine [2002] 1 WLR 2075, the principal focus of this article is the ‘last act’ rule in 
establishing constitution and its application. Garton proposes that there are a 
number of problems inherent in this rule, and identifies the trust mechanism as a 
point of focus for considering these difficulties. The most interesting part of the 
work is Garton’s analysis of the role of the trust mechanism in Rose’s operation, 
through considering the ‘workings’ of trusts which are express and constructive. 
You will need to consider particularly carefully the analysis offered in relation 
‘alternative approaches’ to appreciate the conclusions which are ultimately 
offered.   
 

 G. Griffiths Zeital v Kaye: doing everything necessary- a recent 
manifestation of an ongoing issue, (2010) Conv. 321-323. 

 
This case note was written shortly in the aftermath of the decision in Zeital v 
Kaye which is considered in this chapter within the Textbook. Both consider the 
relationship between Milroy v Lord (1862) and Re Rose, Rose v IRC [1952], and 
also the issues raised for the position taken by these authorities in relation to 
incomplete transfers of property from one person to another – whether this is in 
furtherance of constituting a trust, or to make an effective gift- of more recent 
decisions in cases such as Choithram v Pagarani (2001) and Pennington v 
Waine [2002]. As the Textbook materials observe and this note reminds us, 
these decisions weren’t just ‘more recent’ as far as establishing a timeline of 
authorities is concerned. These cases did of course signal an approach that was 
very different from that taken earlier, descending from Milroy. Here the case-note 
explains how Zeital might be significant in the light of this, and alludes to an 
“ongoing issue”. This dovetails extremely well with the analysis offered in the 
Textbook on the limitations of Re Rose, and perhaps especially ones extending 
beyond what might be appropriately considered a ‘last act’ in the light of the 
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consequences of any recognition in equity of a recipient’s interest in the property 
concerned before title has passed at law.  
 

 Luxton ‘In search of perfection: the Re Rose rule rationale’ (2012) Conv. 
70-75. 

 
This is a very interesting case commentary on a case which is new to the 11th 
edition of the Textbook. There was much excitement for the 10th edition 
generated by the Court of Appeal decision in Zeital v Kaye [2010] which 
suggested continuing judicial favour for Re Rose’s ‘last act’ approach, and 
support for the Textbook’s longstanding concerns about Pennington v  Waine 
[2002]. The new 11th edition has now been able to analyse Zeital in the light of 
the decision in Curtis v Pulbrook [2011] EWHC 167 (Ch). Firmly in the tradition of 
Milroy v Lord (1862) Re Rose [1952] and Pennington v Waine, Curtis required 
the court to rule on whether a gift of property which was incomplete at law was 
complete in equity, and like virtually all cases in this particular trajectory, the 
property in question was shares. The coverage of Curtis in this new edition of the 
Textbook is brief, but it is fully anticipated that it will enjoy far greater prominence 
in the future as the extensive discussion is reworked once again to accommodate 
judicial approaches alongside key conceptual and theoretical issues arising 
where it is found that title to property passes to another notwithstanding that legal 
formality required to pass title at law from a legal owner to another has not been 
complied with. As Luxton notes this case is extremely interesting, and the 
Textbook would certainly concur with the reasons why he identifies it as an 
important case. Briggs J’s explanation of Pennington is a vital addition for the 
Textbook’s existing analysis and the one which will develop from Curtis’ 
inclusion. And the analysis which the Textbook develops around Curtis will 
regard as extremely significant the concern which Briggs J expresses about 
whether the rules determining when equity will perfect an imperfect gift of shares 
serve any sound policy objective.  
 

 C. Rickett ‘Completely Constituting an Inter Vivos Trust: Property Rules?, 
(2001) 65 Conv. 515-520. 

 
This article’s starting point is the decision in Milroy v Lord (1862), but it closely 
follows the more recent decision in Choithram (T) International SA v Pagarani 
[2001] 2 All ER 492. This case pointed to the central issues facing the courts 
when considering the validity of gift in which property has not become vested in 
the trustees, because the donor had not done all in his power to achieve this, and 
when the gift can only be ‘saved’ where it is found that the donor has constituted 
himself trustee. Discussion in the Textbook pointed to the way in which the courts 
will not readily infer that a person seeking to give property away (but actually fails 
to achieve doing so) can be taken to have actually declared himself trustee of the 
property. While it is easy to understand the rationale of distinguishing between 
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attempts (albeit failed ones) to give property away, and to infer the assumption of 
trusteeship in absence of clear intention, Lord Browne-Wilkinson’s remark that 
“[a]lthough equity will not aid a volunteer, it will not strive officiously to defeat a 
gift” is extremely revealing. It suggests that all may not be what it seems, and 
that the courts are not entirely consistent with their message in relation to 
equity’s power to perfect imperfect gifts. This sets the tone for Rickett’s 
discussion of this case, and of the approach adopted by the court in it, and of the 
points of essential discussion which flow from it.  
 


