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Chapter 3: The three certainties and the significance of the ‘beneficiary 
principle’ 
 

 Hayton ‘Developing the obligation characteristic of the trust’ (2001) 117 
LQR 96. 

 
At an early stage, this article reiterates as one of the fundamental qualities of a 
trust - that “a settlor who retains no beneficial interest cannot enforce the trust 
which he has created”. This key feature of the trust is introduced at a very early 
stage in chapter 1, along with the accompanying explanation that a settlor can 
acquire the capacity to do this if he actually becomes a beneficiary under the 
trust which he creates, and it is the case that this is actually quite common. This 
underscores another elemental feature of an express private trust- namely that 
such an arrangement is only enforceable by one who is a beneficiary. In chapter 
3 we can see this manifested in certainty of objects requirements, but shortly 
after this we encounter the situation arising in so-called private purpose trusts. 
From this, the article considers the position of trusts with no beneficiaries and the 
proposition that “purpose trusts should only need someone intended by the 
settlor to enforce them”. This considers a number of cases discussed in chapter 
3’s materials on the beneficiary principle, to illustrate the author’s view that 
“where a trust instrument provides for an enforcer to enforce a non-charitable 
purpose trust, the beneficiary principle should not vitiate such a trust”. At other 
points the article anticipates the public enforcement of trusts which can be seen 
in the context of charity (in chapters 10-12), and the position of Quistclose trusts 
which are considered in chapter 18, and the significance of property being what 
is known as ‘traceable’ which is considered in chapter 17. It is possible to read 
this article with a view to anticipating that these other matters will arise, and are 
thus not fully understood at this point. But it would be sensible to stay focused on 
Hayton’s core argument that whilst “the status of beneficiary automatically 
confers rights as enforcer of the trust obligation ... there is no reason why equity 
should not permit a settlor to confer additional enforcement rights on other 
persons ... where the obligation is not to benefit particular beneficiaries but to 
effect purposes”.    

 

 Brown ‘What are we to do with testamentary trusts of imperfect obligation?’, 
(2007) 71(2) Conv, 148-160. 

 
 
From the title of this piece, it is not surprising that its starting point is what is 
referenced in the Textbook as the ‘beneficiary principle’. Unlike the Textbook, the 
author quotes at length the central passage from Sir William Grant’s judgment in 
Morice v the Bishop of Durham (1805), but every trusts student knows the 
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content of its final sentence: “there must be somebody, in whose favour the court 
can decree performance”. That is, unless the purpose is charitable, and this 
passage is at the heart of the way in which in English law unless a trust is for a 
human beneficiary it will be void, and that the beneficiary principle is regarded as 
a cardinal one of the law relating to private trusts. However, as all trusts students 
also know, there are exceptions to this apparently cardinal principle, on account 
of the apparently definite pronouncement of the principle in Re Astor [1952] 
which also allowed for some “anomalous exceptions” to it to be valid.  
 
The cases and key ideas of the article mirror closely the materials in chapter 3 of 
the Textbook, apart from in one important respect. This is the author’s 
enthusiasm for the validity of such arrangements which are quite distinct from the 
references in the chapter to Re Endacott [1960] as a missed opportunity for 
overruling ‘exceptions’ which were in that case acknowledged to be troublesome 
and aberrant, and its suggestion that they should not readily even be followed in 
the future. The article then suggests that English law appears to permit (where 
there is no infringement of perpetuity rules) four basic types of private purpose 
trust, before explaining that empirical evidence points to the continuing use of the 
“private purpose trust” mechanism. It is perhaps interesting to learn that the most 
popular type used is for the care of specific animals, but the most interesting 
findings in the light of the title of this work did not concern the responses received 
in the survey relating not to the nature of the purposes still in use. The most 
interesting findings related to attitudes to enforcement from those who administer 
estates. The author then joins these two elements together by suggesting that 
given the ‘market demand’ for these arrangements perhaps it is appropriate to 
reconsider current approaches to their enforcement. The author proposes two 
possible mechanisms for reform, and appreciating the nature and operation of 
both will be extremely useful for consolidating understanding of the relevant 
materials in chapter 3. This will help you to clarify understanding on what these 
dispositions are and what issues and difficulties they are perceived to present. 
From this you should endeavour to come to your own views on how the law 
should respond to the continuing presence and even apparent popularity of these 
arrangements in the light of why the author suggests they continue to thrive.  
 

 Powlowski and Summers (2007) ‘Private purpose trusts – a reform 
proposal’, 71(3) Conv, 440-455. 

 
This article takes as its starting point the empirical research conducted by Brown 
(above), suggesting that so-called ‘imperfect’ trusts – often referenced as private 
purpose trusts - appear to remain a popular mechanism for making testamentary 
gifts for a wide variety of purposes. Their reference as ‘imperfect’ does, as the 
authors note at the outset, arise from the way in which even if they are valid at 
law a trustee is not compelled to carry them out. The language of “even if they 
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are valid” is quite deliberate because, as the materials in chapter 3 of the 
Textbook stress (and the authors themselves note) valid non-charitable purpose 
trusts arise only in very limited circumstances, and this is because such 
arrangements will often infringe either the beneficiary principle or the rule against 
perpetuities (or both, and also have certainty problems in addition). And it is the 
beneficiary principle which is central to this article’s analysis of the legal status of 
such arrangements, and the difficulties they are perceived to present to qualifying 
as being a valid private trust.  
 
The beneficiary principle – referenced by the authors as the “human beneficiary 
rule”- is a cardinal principle of trusts law, and most famously embodied in Sir 
William Grant’s pronouncement in Morice v the Bishop of Durham (1805) that 
“there must be somebody, in whose favour the court can decree performance”: 
this is of course unless the purpose is charitable, as clarified by Lord Parker in 
Bowman v Secular Society Ltd [1917]. And the central significance of the 
beneficiary principle for the validity of private trusts is evident in the way that this 
provides the basis for certainty of objects requirements, which unless satisfied 
will invalidate the trust. However it is also the case that the very existence of valid 
private trusts which infringe the beneficiary principle brings into question whether 
it is actually rightly still regarded as a cardinal element of the validity of private 
trusts. It is in this light that the authors propose that they will re-examine the 
rationale for this requirement to ascertain whether its theoretical and 
representational significance can continue to be justified, and what follows is an 
examination of the key case law (which can be found in the relevant part of 
chapter 3 in the Textbook) interwoven with academic commentary.  
 
In working towards suggesting a more radical change in the law than proposed 
by Brown (above), the authors also consider the “Quistclose trust” and the 
significance of the presence or absence of a mechanism for enforcement and a 
so-called ‘factual beneficiary’. These elements are central to their analysis of the 
approaches taken by the courts to these arrangements, and the ways in which 
provisions of this nature are upheld even in absence of a human beneficiary. This 
then leads to a revisit to Brown’s proposed reform, and the authors’ contention 
that a more robust approach is required, and which should be rooted in 
acceptance that these trusts are valid (unless they are unlawful or contravene 
public policy). And in doing so, the authors point to the approaches taken in a 
number of ‘off-shore’ jurisdictions. This is an excellent opportunity for considering 
how the unsatisfactory state of affairs left in the aftermath of Re Astor [1952] and 
Re Endacott [1960] might be resolved, and whether – aside from how this might 
be achieved - the authors’ support for a more general acceptance of these trusts 
is the best way forward in this light.  
 
 


