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Chapters 1 and 2: Law and Equity and introduction to the trust; The nature 
of the trust: its operations, and its applications in society and economy 
 

 Mason ‘The place of equity and equitable remedies in the contemporary 
common law world’, (1994) 110 LQR 238. 

 
This article is an extremely useful reference point for reading chapter 1’s 
introduction to the trust. In the course of explaining what a trust might be; what its 
key features are, and why it is found used so widely across different sectors in 
society, the Textbook then stops to address two key questions. These are of 
course those of why the trust emerged at all, and how it was developed. From 
this it is then explained in chapter 1 that the trust was developed in response to 
injustices which could arise from property and particularly the ownership of 
property. It is also stressed that the trust was developed for these purposes by 
equity. From this, the materials explain that equity is a distinctive jurisdiction 
within English law which has subsisted from medieval times, and has developed 
alongside the common law which was put in place following the Norman 
Conquest. It is from this basic reiteration of chapter 1’s middle section, that we 
can see the significance of this particular article. This is a foray into the essence 
of equitable jurisdiction within English law, in terms of its key features and 
operations, and also the considerable extent of its reach in modern times into 
areas such as commercial law, and even public law, by way of example. In 
focusing on what has enabled equity’s considerable reach in the twentieth and 
twenty-first centuries, the article identifies two key reasons for this, which ensure 
that it is an excellent reference point for the early stages of the Textbook’s 
coverage. Firstly, equity’s ‘onward march’ is attributed to the Judicature 
legislation from the late nineteenth century, which was a very important marker in 
the emergence of “modern equity”; and secondly to what the author terms “the 
ecclesiastical natural law foundations of equity”, which date back to equity’s 
origins in medieval times.    
 

 Parkinson ‘Reconceptualising the express trust’ (2002) Cambridge Law 
Journal 657. 

 
This is an extremely useful companion for chapter 1’s introduction to the trust. It 
is also an extremely useful piece for following the development of the basic “what 
is a trust” materials (the essence of chapter 1) in chapter 2’s consideration of 
where we find trusts being used across society and economy and what this might 
reveal about the trust and its essential underpinnings. This is because actually, 
the opening of this article actually insists that “there can be no area of law in 
which there is more confusion about basic definitions than the law of trusts”. This 
statement can be related to the materials of chapters 1 and 2, themselves 
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underpinned by the Preface’s insistence that the study of trusts is extremely 
rewarding, but it is also extremely challenging. It then focuses very quickly on 
“express trusts” which provide the basis for much of the Textbook’s actual 
coverage- and also the benchmark for considering other types of trust. This 
mirrors closely chapter 1’s introduction to the trust, which is then developed in 
chapter 2. In relation to chapter 1, this article then proceeds to consider the 
consensus subsisting that express trusts represents a species of property right. 
This is considered in the chapter, which also follows the progression adopted in 
this article considering the language we  find in becoming familiar with trusts- that 
of “legal estate” and “equitable estate”, “legal ownership” and “equitable 
ownership”, indicating also that the “language of trusts is the language of 
property rights, not personal rights”. Here the article also adopts the approach of 
considering the nature of the beneficiary's interest under a trust considered in 
chapter 1, and the significance of equity’s traditional operation in personam and 
its development of rights in rem. As well as providing an accessible reference 
point for the basic concepts found in the study of trusts and the language which 
is associated with them, this article’s consideration of the separation of legal and 
equitable estates in property, also signposts much of what is to come in the 
Textbook. This is both in terms of its substantive focal points – such as the 
requirements for creating a valid express trust; the variation of trusts; so-called 
private purpose trusts and Quistclose trusts; and also charitable trusts.  
 

 Delaney and Ryan ‘Unconscionability: a unifying theme in equity’ (2008) 
Conv. 401-436.  

  
A core theme of all the additional reading for these introductory chapters has 
been the nature of equity and equitable jurisdiction. This is particularly the case 
with Mason’s article and now this one, which provides another invaluable 
companion for following the introduction to the jurisdictional basis for the trust. 
This is of course is equitable jurisdiction within English law, and this article picks 
up on what Mason stresses as the effect of the “ecclesiastical natural law 
foundations of equity”. This is centrally equity’s interest in and concern with 
standards of conscience, fairness, equality, which the Textbook explains 
underpins equity’s close association with ‘good conscience’ and its determination 
to respond to “unconscionable” conduct. Here this article provides an opportunity 
to reflect - far more than is possible in the Textbook - on what might actually be 
meant by the term “unconscionable”. As the authors make clear, the rationale of 
this article is to reflect critically on the ability of “unconscionability” to act as the 
“unifying touchstone in equitable intervention”. The article then proceeds through 
looking at different applications of unconscionability which provide useful 
reference points for the early stages of the Textbook, and its desire to help 
students to appreciate the key characteristics of trusts and trusts law by 
achieving a thorough understanding of their jurisdictional basis in equity.     


