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Resulting trusts, gifts to non-charitable unincorporated associations, and pension 

funds 
 

Materials to accompany Chapter 7 
 
These materials accompany Chapter 7’s discussion of Pensions as a context for 
examining trusts in terms of general trust principles and also applications of both express 
trusts and implied trusts. 
 
 
Duties and powers of trustees under a pension scheme 
 
Just as in the case of any express private trust, trustees under a pension scheme are 
duty-bound to protect the trust assets and to administer the trust in accordance with its 
terms. This is a gross oversimplification, because there are a number of legal 
considerations reflecting the differences between pension funds and other trust 
instruments. In terms of protecting the trust assets, the trustees must ensure that settlor 
contributions falling due under the scheme are paid to it. Duties arising from administration 
are more complicated, and different issues will arise according to whether the scheme 
continues to operate and is due to remain operational, or whether it is being wound up. 
Other factors that will affect the administration of pensions trusts flow from the way in 
which they are likely to be operational for a long duration of time. On one level, this would 
give rise to important perpetuity implications were it not for the way in which the 1995 Act 
exempts ‘approved schemes’ from perpetuities provisions. On another, the long-term 
management of assets that is required has resulted in pension trustees having powers of 
investment that are wider and more delegable than would normally be the case. 
Investment policy is also required to be formalized through the production of a formal 
statement of investment strategy. Statutory requirements exist, requiring trustees to select 
investments, to diversify portfolios and to observe their operations, and to take advice and 
review them. The trustees of a pension scheme are also under a duty to seek recovery of 
funds where pension funds become ‘lost’ (usually on account of a breach of trust), with 
potential implications flowing from liabilities of fellow trustees and previous ones, and 
where property applied in breach of trust has come into the hands of third parties. 
 
The main chapter material provided a brief introduction to the special features that pertain 
to pension trusts and the special rules that apply to them as a reflection of this. Further on 
in Chapter 16, you encounter reference made by the Law Commission, in its 2006 report 
on Trustee Exemption Clauses (Law Com. 301, Cm. 6874), to pension trusts as ones that 
are ‘to a great extent a law unto themselves’. By way of brief explanation, the Law 
Commission suggested that such trusts are ‘conceptually different from other types of 
trusts and operate in a distinct manner’, and note has already been made of the way in 
which they are quite unlike other trusts in many respects, including the relationships 
between the parties and the way in which beneficiaries under such trusts are not 
volunteers, for example. 
 
In many respects, the Pensions Act 2004 is best understood by reference to the Pensions 
Act 1995 as legislation enacted to protect the position of beneficiaries in light of the 
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possibilities for maladministration and fraud, and also insolvency. In this respect, 
requirements that trustees must keep proper records, that contributions received by them 
must be placed in a separate account within an authorized institution, and that an offence 
can be committed where an employer fails to pay over contributions that have been 
deducted from members, are well established in the framework of modern pension trust 
law. However, this legislation also sought to ‘unpack’ still further, and to respond to, the 
rather unusual position of pension trusts, and the different ‘interests’ and relationships that 
arise between the key parties. 
 
The 2004 Act introduced a number of changes, and detailed discussion of this and 
subsequent legislation (primarily the 2008 Act) is beyond the scope of this text, which is 
why the consideration given to pensions trusts is very brief and basic. However, it is 
probably worthy of note that the background to the 2004 Act was one of numerous 
perceived shortcomings in the 1995 Act, both in terms of its scope and utility, and also in 
the nature of its operation. Thus very brief reference will be made to the provisions for 
funding requirements under the Act, and also to those relating to enhanced 
professionalism among the trustees of pension funds. It is also the case that the 2004 Act 
has created the office of Pensions Regulator. 
 
The ‘special nature’ of trusteeship under pension funds 
 
The ‘special nature’ of pension trusts and the trusteeship that arises from them is 
recognized in the provisions of the 2004 Act that relate to enhanced expectations of 
trustees. Under the new provisions, a trustee must (pursuant to s. 249) have the requisite 
degree of knowledge and understanding to enable him to exercise his functions in 
accordance with the scheme of which he is a trustee. Accordingly, in general, trustees 
must have knowledge and understanding of the law relating to pensions and trusts, and 
the principles of scheme funding and investment. In furtherance of ss. 247 and 248, 
trustees must also be conversant with a number of key matters relating to their specific 
scheme—namely, the trust deed itself and rules of the scheme in question, the scheme’s 
statements of investment and funding principles, and any documents recording policy 
adopted by the trustees relating to the scheme. 
 
Pension trusts and their regulator 
 
In the spirit and direction of the 2004 legislation—to continue to emphasize the importance 
of protecting pension trusts and to recognize shortcomings in the regime provided by the 
1995 Act—the new Act has created a new office of the Pensions Regulator. The Pensions 
Regulator now holds all of the powers that were originally vested in the Occupational 
Pensions Regulatory Authority by virtue of the 1995 Act. As you will see from looking at 
the Regulator’s website (<http://www.thepensionsregulator.gov.uk/doc-
library/guidance.aspx>), pensions are in a state of rapid and extensive change, and for 
this reason the office of Pensions Regulator is also highly dynamic. In such times of rapid 
change, it is possible only to outline the key functions of the Regulator. 
 
As the website suggests, the Pensions Regulator is the UK’s regulator of work-based 
pension schemes. It derives its powers from the Pensions Acts of 2004 and 2008, and has 
the following goals: 
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 to protect members of work-based pension schemes; 

 to promote and improve understanding, and the good administration, of work-based 
pension schemes; 

 to reduce the risk of situations arising that may lead to compensation being payable 
from the Pension Protection Fund (PPF); and 

 to maximize employer compliance with employer duties (including the requirement 
to enrol eligible employees automatically into a qualifying pension provision with a 
minimum contribution) and with certain employment safeguards. 

 
In classifying its powers as falling within one of three headings, ‘Investigating Schemes’, 
‘Putting Things Right’, and ‘Acting against Avoidance’, the Pensions Regulator has very 
wide powers to ensure that pension schemes are operated properly. These include a 
range of powers to ensure that those who are trustees are ‘fit and proper’ persons, who 
can demonstrate their competency through reporting requirements, etc., and who will be 
replaced if necessary. There are also a number of powers that support the statutory 
requirements relating to the schemes themselves. This is because assets within pension 
funds need considerable protection from inadequacies in funding that might otherwise 
arise in this very complex and, in many respects, highly intangible ‘long-term’ trust 
arrangement, as well as from the heightened risk of trustee impropriety in this context. 
Ultimately, the Regulator has the power to wind up the scheme if it considers it to be 
inadequate in any of these regards. 
 


