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Trust actor perspectives on the importance of formality in trust creation 
 

Materials to accompany Chapter 4 
 
This slightly extended coverage of the importance of formality in the creation of trusts 
follows from what is said in chapter 4, explaining how formality applies in this 
context. This flows from the general attraction of formality for transactions involving 
property which will involve changes to its ownership and/or proprietary interests 
arising in it. Essentially, requiring transactional formality helps to prevent unintended 
dealings with property. This means that they are central to reinforcing the position 
that the person who holds legal title to the property is the one entitled to deal freely 
with it, or entitled to retain it unencumbered. For a person acquiring property 
formality requirements support the intention to pass ownership and all the 
entitlements of ownership from one party to another. The formality surrounding the 
transfer helps to vindicate the legally binding agreement reached between the 
parties where there is a contract; and also concretizes the position of an intended 
recipient where there is a gift made or a trust created in his favour. 
 
This gives us a general sense of why formality is so important, and that requirements 
of how things must be done in dealings with property will protect an owner of 
property’s universal rights to it, and also the position of any recipient of this by 
making it clear to whom the property belongs. As chapter 4 suggests, once we 
understand this basic position, we can apply it to the trust arrangement and the ‘trust 
actors’ we find within it. 
 
In a trust arrangement there are at least two parties involved and (because often, 
although he can do so, a settlor does not choose to act as a trustee) there will 
commonly be three actors who need to be considered in the light of justifying 
formality in dealings with property. The basic overriding objective is to protect all the 
parties, and indeed the trust property, and formality requirements do so by 
preventing ‘secret’ transactions involving trust property. This thus helps to ensure 
that all dealings with trust property are visible and ascertainable should query about 
them arise. From this basic premise it is possible to see how all potential parties 
arising in the trust scenario can benefit from requirements which help to ensure 
‘open dealings’ with trust property. 
 
From the settlor’s perspective, he will want to be confident about the proper creation 
of trusts, and also proper administration. Here an owner of property will want to be 
confident that creating a trust of property which belongs to him to benefit others will 
only arise when he decides he wants to do this and then ‘actions’ it. He will also want 
to be sure that once this happens it is clear to the person appointed trustee that they 
are not new owners of property, but are required to utilize it for others’ benefit, whilst 
preventing secret transactions with trust property will help to ensure that the property 
is applied in accordance with his instructions. 
 
From the trustee’s perspective, an honest and conscientious trustee will want to be 
absolutely sure of what he is dealing with, and thus it is vital that he is aware of all 
transactions relating to the property. This will ultimately allow him to carry out the 
trust in accordance with the settlor’s wishes and formality requirements will protect 



Todd and Wilson’s Textbook on Trusts & Equity 12th edition  
  

 

© Oxford University Press, 2015. All rights reserved. 

him from litigation which might otherwise arise if he ‘fails’ to do this on account of 
failing to realize that transactions involving trust property had occurred, but that he 
had no way of knowing about them. This ‘trusts administration’ point is such an 
important one in respect of beneficial ownership, which is of course less tangible and 
less ‘visible’ than ownership at law, and thus more difficult to trace in absence of 
written docu-mentation. And this helps to explain the significance of formality 
requirements for the beneficiary. 
 
From a beneficiary’s perspective, formality requirements can help firstly to ascertain 
that there is a trust in his favour behind what can very easily appear as ownership 
evidenced by legal title, and thereafter to protect beneficial interests from 
unscrupulous trustees. This is very important because the beneficiary does not 
actually hold legal title to the property, and thus their position depends on firstly 
realizing that there is a trust in their favour, and being in a strong position in spite of 
the relatively invisible nature of equitable interests in property. Because it is the 
trustee who actually holds legal title in the property, and who is thus ostensibly its 
‘owner’, this can give rise to the appearance of entitlement to deal freely with 
property (which normally arises from ownership). This can conceal the reality that 
legal title is being held subject to the constraints created by the way he holds this on 
trust for the beneficiary. 
 
In summary, in the trust arrangement the comparative invisibility of equitable -
ownership of property justifies requiring formality in transactions involving trust 
property which extends beyond ‘trust administration’. And as such formality -
requirements relating specifically to trusts (as well as ones governing property 
transfers more generally) are central to preventing fraud being perpetrated upon 
interests which are intangible and not always easy to trace. Requiring certain 
formalities, such as the requirement of writing, is thus intended to make fraud more 
difficult. Indeed, the earliest requirements of writing were embodied in legislation 
called the Statute of Frauds 1677. Here protecting trust property against fraud is 
actually an extension of the way in which formality requirements attaching to 
transfers of property generally seek to protect the interests of owners. This is 
because unauthorized dealings with trust property could actually involve a 
beneficiary losing the valuable rights which attach to ownership of property in equity. 


