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Further materials on the law relating to Trustee Exemption Clauses 
 

Materials accompanying chapter 16 
 
 
The coverage of TECs within the main text flows from the starting point always 
taken that there is no reason why an appropriately drafted exemption clause in the 
trust instrument should not protect a trustee who would otherwise be liable for 
breach of trust. And the reason that there is so much coverage of TECs flows from 
the extent to which the decision in Armitage v Nurse [1998] Ch 241 appeared to 
endorse this position, and its recognition of the implications of this for those 
involved in trust creation and trusts administration.  
 
The essence of the TEC, its variations and a considerable exploration of the law 
relating to their use can be found within chapter 16. These materials comprise a 
much closer look at TECs themselves, and the context for reform of the law relating 
to them which has recently occurred following the criticism of them generated in 
Armitage. It also considers whether reforms which have arisen from a lengthy 
process of consultation will adequately reflect the enormous scope for TECs to 
impact on the provision of trusts services, in a way that supplements the main text 
materials. 
  
As the text materials explain, a very narrow technical reading of exemption clauses 
would explain them as one of the ‘guards’ which can be used by trustees to exclude 
or to restrict their liability to beneficiaries arising from breach of trust. It will become 
clear shortly there are a number of such mechanisms that have this effect, and so 
there is need to explain the significance of anchoring attempts by trustees to limit the 
liabilities which can flow from the performance of their duties to exemption clauses 
specifically. This is attributable to the ‘policy direction’ for considering the liabilities 
arising from trusteeship, whereby the Law Commission was asked specifically to 
consider the position of exemption clauses. 
 
In 2003 the Law Commission published Consultation Paper No. 161 entitled Trustee 
Exemption Clauses. This was an extremely interesting and highly readable 
document, which provided an excellent point of reference for much of the coverage 
on trusteeship in this text in earlier chapters. In this more general sense, it provides 
an excellent opportunity to review understanding of many of the core issues, as well 
as an opportunity to examine them more critically. In July 2006 the Law Commission 
published its Report on Trustee Exemption Clauses No. 301 (Cm. 6874) following 
this Consultation. Before looking at the recommendations for reform which have 
been made, there will be a more general discussion about the issues arising in 
relation to exemption clauses, which will be pursued through an examination of 
leading case law and its historical development. Thereafter, reference is made to the 
lengthy attention given in the Consultation Paper to the ‘economic dimensions’ at 
stake, before moving on to considering whether the recommendations of the Report 
published in July 2006 point to an appropriate future direction to be taken in this 
area. 
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1. Meaning and significance of ‘exemption clause’  

 

The Law Commission introduced its involvement in the consideration of trustee 
liability by identifying the ‘unrestricted nature’ of liability for breach of trust as 
explanation for the appearance in trust instruments of various mechanisms 
employed to try to provide some limitation on this, and some concomitant protection 
for trustees. There were a number of other mechanisms which the Law Commission 
identified as achieving this outcome by alternative means. Firstly, reference was 
made to the duty modification clause as a potential means to limit or exclude 
exposure of trustees to legal accountability. This operates by restricting the scope of 
a trustee’s duties at the outset (rather than restricting his liability after a breach has 
occurred) and has the effect of making a breach of duty harder to establish. Also 
identified was the ‘extended powers’ or ‘authorization’ clause, capable of conferring 
wider powers on trustees expressly through the trust instrument, and even vesting 
them with authority in respect of acts which would otherwise be prohibited. A further 
mechanism which could achieve the protection of trustees against liability was the 
use of an indemnity clause. This would operate by attacking the traditional 
entitlement of beneficiaries in respect of ‘any losses’ to the trust arising from a 
trustee’s failure to carry out his duties. Here, an indemnity could add to the way in 
which a trustee is currently entitled to be reimbursed for expenses legitimately 
incurred in his administration of the trust, extending this to any liability which he 
incurred for breach of trust (except perhaps that which was attributable to his own 
individual fraud). 
 
The exclusion or exemption clause became the axis for the Law Commission’s 
Consultation on account that it is the most widely used mechanism for limiting 
exposure to legal accountability, both within trust instruments themselves, and within 
a broader cultural setting of trusteeship in English law. And, it is this current state of 
affairs which thus provided the key point of reference for a broader consideration of 
the extent to which trustees should be able to protect themselves from legal 
accountability. On one level, the Law Commission appreciated that this would 
involve confronting the essence of the trust, as an institution in private law which 
derives its direction from the settlor of trust property. It is also the case that the 
exemption clause raises important issues of compatibility flowing from the way in 
which liability for breach of trust is actually intended to protect the beneficiaries under 
a trust, who are not owners of the trust property at law. Such difficulties were 
recognized by the Law Commission at many points in the Consultation. There is, for 
example, the insistence that any conclusion that the exemption clause can be 
accommodated alongside the need to protect beneficiaries’ interests would have to 
involve extensive consideration of questions of scope: scope of the operation of such 
clauses, and the extent to which trustees should be able to limit their legal 
accountability in this manner. 
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An exclusion clause compatible with the institution of the private trust  

 
In respect of the first consideration, arising from the need to confront the exemption 
clause in light of the institution of the trust, the Law Commission accepted that 
exemption clauses had arrived, and that they are here to stay. No small part of this 
assessment was attributable to the changing culture of trusteeship and the ever-
growing professionalization in the provision of trust services which has been 
occurring. However, the Law Commission’s 2003 publication also noted in the 
document’s early stages that the use of clauses either to limit or exclude liability 
flowing from breach of trust on account of the ‘unrestricted’ nature of this liability is 
not itself new, and that trustees have long appreciated the need to try to protect 
themselves through such provisions. In providing a useful reminder of how modern 
trusteeship grew up, in the nineteenth century, very much in the context of family-
type settlement trusts, the Law Commission made a number of useful points relating 
to the historical formulation of the exemption clause and also the nature of its 
interpretation. 
 
Exemption clauses commonplace within modern trusts  
 
The Law Commission made note of the way in which earliest attempts at exemption 
clauses were drafted ‘narrowly’, denoting greater ‘containment’ of the notion of 
trusteeship than is the case today. Here, it pointed to the authority of Seton v 
Dawson (1841) 4 D 310, relating to the timelessness of the idea of limiting trustees’ 
legal exposure for breach of trust, and its traditional application through early ideas 
on interpreting such attempts. Such early explorations into restricting and excluding 
liability were construed strictly against trustees, which is of course consistent with 
traditional ideas on the onerous nature of trusteeship and its location within a 
broader fiduciary context.  
What has brought the exemption clause so sharply into focus can, according to the 
Law Commission, be explained on account of the changing conditions in which 
trusteeship now operates. The rise of the professional trustee is itself a reflection of 
the way in which the nature of trust assets has considerably changed; and the way in 
which the trust is now being used extensively for novel purposes has provided the 
context for extended powers being given to trustees in their management of trust 
assets and trust estates more broadly. 

Professionalization, the changing nature of trusteeship, and approaches to 
exemption  

 

Attention has been drawn to the changing nature of trusteeship throughout these 
chapters. Particularly prominent illustration of this can be found by reference to the 
powers trustees now have in relation to making investments, and the way in which 
they are able to make appointments which result in certain delegation of their 
duties in recognition of their growing need to enlist ‘expert’ services in the 
successful management of trust assets and estates. Greater powers and 
increasing dimensions to management of trusts do of course give rise to increasing 
expectations in ‘delivery’ and satisfaction, something that is recognized in the 
Consultation as a potential source of increasing litigiousness among beneficiaries. 
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It is to these reasons that the Law Commission attributed the common presence in 
trust instruments of clauses which purport to protect trustees from incurring liability 
in respect of acts and omissions which would normally be regarded as breach of 
trust. It noted also that, on reasoning outlined above, ‘[a]s the powers of trustees 
have increased as a result both of express provisions in trust instruments and by 
legislation, so has the breadth of trustee exemption clauses’. 
 
By the Law Commission’s own admission in its Consultation Paper, while the 
Trustee Act 2000 (which was itself underpinned by extensive Law Commission 
consideration) had done much to liberalize trusteeship, and to better equip it for an 
entirely new context (provided by huge changes in the nature of trust assets, and 
even in the use made of the trust arrangement itself), this legislation, which was 
responsible for the ‘expansion of trustee powers’, did not make any attempt to 
regulate the use made in trust instruments of exemption clauses. The Law 
Commission also emphasized that in many respects this was deliberate, and 
operated to maintain a crucial tenet of trusts law to provide a ‘fall back’ position for 
situations where specific instructions are absent. This is a position which gives 
primacy of place to the trust instrument and to the settlor as the right and proper 
source of directions on the trust’s operations. The Law Commission cited as 
authority for this the pronouncement from Sch. 1, para. 7. that the statutory duty of 
care under the Trustee Act 2000 does not apply ‘if or in so far as it appears from 
the trust instrument that the duty is not meant to apply’. 
 
The key problem of exemption clauses in modern trusts  
 
It is within this setting that in 2003 the Law Commission identified the nature of the 
problem at the heart of its remit in relation to the position of trustees and liability for 
breach of trust. Given that the way in which the rise of the professional trustee 
combined with the changing nature of trust assets and even trust usage has already 
been explained, these considerations can now be combined with the approach which 
it appears is being taken by the courts in relation to exclusion clauses. This is 
explained below in some detail, but for present purposes, it is sufficient to introduce 
what the Law Commission identified therein as the central problem for its inquiries. 
The Law Commission explained (at para. 1.5) that: 

English law does not at present provide a readily available means for 
beneficiaries to claim that a trustee exemption clause should not be invoked by a 
trustee and, as a result, trustees have considerable scope to protect themselves 
from liability for breach of trust. The question arises whether reliance on trustee 
exemption clauses is seriously endangering the interests of those whom the trust 
relationship is directed to promote.  

Managing expectations and the interpretation of exemption clauses in English 
law: affirmation of the exemption clause 

 
How and why this position is believed to have arisen in English law then becomes 
apparent within the Law Commission’s own narrative. This adds to the discussion of 
the ever-changing scope of attempted restrictions on liability, and the influence 
brought to bear on this by managing beneficiary expectations, by setting out a typical 
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clause now to be found in trust instruments: 

No Trustee shall be liable for any loss or damage which may happen to the Trust 
fund . . . at any time or from any cause whatsoever unless such loss or damage 
shall be caused by his own actual fraud.  

This illustration of a typical exemption clause is followed by the identification of, 
within recent judicial approaches, a particular pattern to interpretation. The courts are 
now clearly adopting an approach to exemption clauses which is ‘less restrictive’ 
(than older formulations, for which a number of other authorities are cited and 
considered). Explanation for this is then illustrated by reference to the decision in 
Armitage v Nurse. The Law Commission explained that from Armitage, there could 
be no doubt that such clauses are valid, and that they will be interpreted in a way by 
which liability for losses caused to the trust arising from negligence, and even gross 
negligence, can validly be excluded. And the position of the law in England and 
Wales is that trustees are currently able validly to protect themselves across the 
sphere of breach of trust through use of exemption clauses, except for losses which 
are caused by fraud. Armitage v Nurse expressed this through reference to the 
ability of a trustee to protect himself, ‘no matter how indolent, imprudent, lacking in 
diligence, negligent or wilful he might have been, so long as he has not acted 
dishonestly’. 

Striking the best balance  

 
This endorsement of the authenticity of the exemption clause by the courts, and the -
limits of its application—apparently only stopping at actual fraud—and the way in 
which this in turn provides affirmation that exemption clauses are very strongly 
entrenched in trustee law and culture in English law, led the Law Commission to the 
not terribly startling conclusion that ‘the protection offered to beneficiaries. . . is 
weaker than in the past’. And, it conceded that within this setting, the task of the law 
was thus to strive to achieve the best possible protection for beneficiaries. This 
meant that for the Law Commission there was no possibility of absolute protection of 
beneficiaries, and for the purposes of the study made of trusteeship throughout this 
text (both direct and also less direct) this position has to be squared with the way in 
which beneficiary protection is the raison d’être of the way in which trusts are 
accommodated within the law. This is clearly a point of tension, which the Law 
Commission itself appreciated through its reference to the protection of beneficiaries 
as ‘one of the prime concerns of trust law’. How the best balance in the law can be 
struck given these limitations thereafter provides the guiding framework through 
which discussions on the shape of future policy could take place. The discussion 
pursued throughout the first parts of the Consultation Paper makes very interesting 
reading, in terms of setting out the parameters for consideration, through an 
examination of leading case law and historical development. 
 
Managing inevitability: empirical study of the economic dimensions to greater 
regulation of exemption clauses  
 
The discussion gathers particular momentum after this initial ‘setting the scene’, 
which identified the problem, and also raised the question of whether the case could 
be made for some formal regulation of exemption clauses (which are currently 



Todd and Wilson’s Textbook on Trusts & Equity 12th edition  
  

 

© Oxford University Press, 2015. All rights reserved. 

considered only in the courts, case-by-case as a matter of construction and an 
assessment of merits). At this point, the Law Commission acknowledged that in 
considering the introduction of any legal regulation of exemption clauses, the 
economic impact that this might have was a central consideration. And in order to 
make an assessment of this, independent research had been commissioned from 
trusts scholar Dr Alison Dunn. The Consultation reported that the empirical research 
confirmed wide usage of exemption clauses in trust instruments, and in a broader 
cultural sense this was particularly so in relation to professional trustees, where 
reliance upon them ‘as a means of protection from liability for breach of trust’ was 
particularly prevalent. Unsurprisingly, among professional trustees there was also 
strong feeling that such clauses are a necessary component in modern trust 
practice, that regulation would lead to a decline of the availability of trust services, 
increases in their cost, and even that it would result in a relocation of the industry as 
a whole to a different jurisdiction which did not seek to restrict such practices. It was 
suggested in the previous edition of this text that this formed part of a larger 
‘regulatory balance’ argument, which is ever more pertinent in an increasingly 
globalized society, in which both financial capital and also social capital (human 
beings) are highly mobile. 

The Law Commission clearly regarded these considerations very seriously, and 
accordingly identified its major concerns (at para. 1.13) as: 

 the way in which increased regulation might lead to significant increases in 
charges made for providing trust services; 

 that lay trustees may be deterred from undertaking trustee responsibilities 
on account that they might feel unable to protect themselves; and 

 the risk that professional trustees may move their operations to less 
regulatory burdensome jurisdictions.  

 
Equally, the Law Commission was also able to point to a lack of universality of 
opinion about the necessity of exemption clauses. This was because the 
commissioned research had revealed, even among professional trustees, credence 
that those who charge for their services should be properly accountable to the 
beneficiaries under a trust in the event of a breach of that trust. 

2. Law Commission’s initial position: limits of exemption within its broader 
acceptance  

In the penultimate section of the 2003 publication, which set out the case for the 
direction of future policy and the manner in which this might be pursued, the Law 
Commission set out the parameters of possibility. This placed outright prohibition of 
the use of exemption clauses at one end of the spectrum and allowed completely 
unrestricted use of them at the other, with a number of positions lying within these 
extremes. The Law Commission at this point revealed its initial feeling that an 
absolute prohibition was not at this point in time justifiable. What is particularly 
interesting about its views in favour of allowing (rather than disallowing) exemption 
clauses in English law is the way in which this was explained. This position of favour 
‘in principle’ was expressed with reference to the way in which it would not be in the 
interests of the parties concerned to prohibit such restrictions: this would undermine 
the settlor’s capacity to determine appropriate administration of the trust, and to 
direct trustees accordingly. It was even proposed that there were persuasive 
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arguments that a complete ban on exemption clauses might actually impact 
negatively on the nature of the trust arrangement itself, by interfering with its 
flexibility. 

Striking a balance and moving forward: Law Commission’s provisional 
proposals  

 
The Law Commission’s qualification of this lay in the way in which it believed that 
some regulation of trustee exemption clauses must be achieved, itself founded in its 
view that the present law does not strike the best balance between the points of 
interest and tension operating within the trust. The current law under Armitage v 
Nurse did, in the Law Commission’s view, allow too much accommodation of 
trustees at the expense of other interested parties. The main body of the document’s 
text explains how Armitage v Nurse allows trustees validly to exempt themselves 
from liability for breach of trust, except that attributable to fraud. And within this, on 
the construction of the clause in Armitage itself, this extended beyond ‘equitable’ 
notions of fraud (as explained and considered in chapter 10) and that establishing 
‘actual fraud’ required dishonesty to be shown ([1998] Ch 241, 251): in this regard, 
the Law Commission made reference to the decision in Walker v Stones [2001] QB 
902, where the test for dishonesty was where ‘no reasonable trustee’ would have 
considered the action in the interests of the beneficiaries. The scope of protection 
which Armitage affords to trustees seeking to resist liability for breach of trust was a 
matter of considerable concern to the Law Commission. Its view was firmly that the 
balance had swung too far away from the interest of beneficiaries, and that the law 
had become ‘too deferential to trustees’. 

Law Commission’s initial proposals: a blueprint for reform and a store of 
problems to resolve?  

To complement this, in its initial outline of reform, on which responses were invited 
for consultation, the Law Commission recommended a number of proposals which 
would improve the current position of exemption clauses in English law. There were 
a number of proposals which would require legislation. In addition, the Law 
Commission suggested that, as a matter of good practice, at the outset of any trust 
arrangement, those responsible for drafting the instrument should bring to the 
settlor’s attention the presence of any such clause. This should be accompanied by 
clear explanation of its implications and a discussion of the alternatives which might 
be available as protection for those acting as trustees thereunder. 

The Law Commission summarized the directions requiring legislation as follows: 

 All trustees should be given power to make payments out of the trust fund to 
purchase indemnity insurance to cover liability for breach of trust. 

 Professional trustees should not be able to rely on clauses which exclude 
their liability for breach of trust arising from negligence. 

 In so far as professional trustees may not exclude liability for breach of trust, 
they should not be permitted to claim indemnity from the trust fund. 

 In determining negligence in the professional trustee, the court should have 
the power to disapply duty modification clauses or extended power clauses, 
where reliance on these mechanisms would be inconsistent with the overall 
purposes of the trust, and it would be unreasonable in the circumstances for 
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the trustee to escape liability. 

 Any regulation of trustee exemption clauses should be made applicable not 
only to trusts governed by English law but also to persons carrying on a 
trust business in England and Wales. 

 Any legislation should apply to any breaches of trust which occur on or after 
the date when the legislation comes into force, but it should not act 
retrospectively.  

The Law Commission also invited views on other possible directions for reform, 
including the following: 

 Possible introduction of a ‘reasonableness’ requirement for exemption 
clauses: the question for discussion asked whether a requirement of 
reasonableness should be applied where a trustee seeks to rely on an 
exemption clause to exclude or restrict his liability for breach of trust. 

 Possible role for reasonableness within the context of the professional 
trustee: the question for discussion asked whether professional trustees 
should (or should not) be able to rely upon a trustee exemption clause 
where it is not reasonable to do so by reference to all the circumstances 
(including the nature and extent of the breach of trust itself).  

 

After the Consultation: the Law Commission’s Report on Trustee Exemption 
Clauses  
 
In earlier editions of this text, and in response to the Consultation Paper, it was 
suggested that the Law Commission’s initial recommendations indicated a very 
strong orientation towards reform, emphasizing ‘reasonable’ use of exemption 
clauses, and the desirability of distinguishing between trustees who are 
professionals who charge for their services and others who do not. It was noted 
that such a reasoning was entirely consistent with the approach taken by the law to 
expectations of professional trustees as enumerated in Bartlett v Barclays Bank 
[1980] Ch 515, and reflected also more recent ways in which the ‘professional 
trustee’ had informed legislative changes arising in the Trustee Act 2000. However, 
it was also suggested that the Law Commission’s initial findings needed in several 
respects to be squared with many ‘fundamentals’ of the trust. 
 
In the Consultation, the Law Commission suggested that in respect of trustees, and 
especially professional trustees, other interests in the trust have become much more 
obscured than they ought to be through the use of exemption clauses. At this time, 
this concern appeared to provide the rationale for reform, and the Law Commission 
stressed that it certainly was not an exercise designed to place obstacles in the way 
of efficient and cost-effective administration of trusts. It appeared that the exercise in 
reform would aim to restore some much-needed balance in the overall calculus of 
interests. The analysis which was offered in this text at the time was that, in principle, 
this approach had strong justifications: as long as it really were the case that the 
hypothesis of ‘imbalance’ is the most appropriate basis for analysing the current 
state of trustees’ liability for breach of trust, and the role of exemption clauses in 
limiting this. It was thus proposed by this text that if this were the case, this was a 
sensible and measured approach to take to reconsidering the position of exemption 
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clauses, distinguishing the professional and the lay trustee, and emphasizing that 
there are interests other than those of the trustee to be considered. 
 
It was suggested that this was particularly important for the beneficiary who lies at 
the absolute heart of trust law’s interests. The settlor may be the person who 
actually settles trust property, but he does this for the benefit of another, and 
through use of a mechanism which removes from that party all burden and 
responsibility arising from the trust property. To do otherwise could be achieved 
through an out-and-out gift: in the trust scenario the settlor intends the beneficiary’s 
enjoyment of the property to be unburdened with responsibility, and to achieve this, 
responsibility is placed upon the trustee (and in the case of the professional 
trustee, charges will be made for such an undertaking). Thus, it was suggested that 
the interests which are currently balanced must be reconsidered, but that alongside 
this there must be a critical appraisal of whether following a rebalancing of interests 
a beneficiary will once again receive sufficient protection in respect of trustee-
caused losses to the trust estate and its assets. This was so on account of the Law 
Commission’s own admission that beneficiary protection is ‘much weaker’ than it 
once was, and that it was the law’s responsibility to ensure that any recommended 
accommodation of exemption clauses will confer sufficient protection. It was in 
respect of this latter observation that this text’s analysis asked whether the Law 
Commission was right to accept so readily the presence of such mechanisms as 
‘inevitable’, and whether greater consideration should be given as to whether, 
fundamentally, exclusion clauses are actually compatible with a trust and its 
purposes. 
 
Previous editions of this text suggested that the Law Commission’s proposals did try 
to address the ‘economic implications’ of regulation, and welcomed its appreciation 
that these considerations had to be balanced alongside the centrality of beneficiary 
protection. In this vein the text concurred with the Law Commission’s concern that 
the actual provision of trust services would not be compromised as a result of 
regulation, either in decline in availability or through steep increases in costs. As 
part of its response to the Law Commission’s consideration of the possible 
‘migration’ of trusts services—if recommendations made encountered resistance 
from the providers of professional trusts services—this text suggested that too much 
accommodation of the providers of such services might have the effect of 
empowering these well-resourced businesses to an extent that regulatory ‘reach’ 
into their activities would be ever harder to achieve. 
 

3. The Law Commission’s Report on Trustee Exemption Clauses  
 
In 2006 the Law Commission reported on the responses it received following 
publication of the Consultation Paper. It reported that the responses clustered a 
number of key points which could be summarized as follows: 

 There was strong concern about the way in which exemption clauses are 
used widely and even indiscriminately in trust instruments, and especially 
the way in which settlors are often unaware of their import, or even their 
existence. Accordingly, there was support for some degree of regulation, but 
there were also concerns about the impact of any regulatory regime upon 
settlor autonomy and the protection of trustees in the performance of their 
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duties. 

 Although there was support for the Law Commission’s proposals for 
legislation, there was concern about the recommendations made in respect 
of duty modification clauses on grounds that this could lead to uncertainty 
as to whether trustees could actually rely on the ‘apparent terms of the 
trust’. 

 The proposed distinction between professional and lay trustees was 
considered difficult to apply and capable of causing unfairness (especially in 
the case of professional trustees who acted in a pro bono capacity on behalf 
of certain trusts). 

 Questions were raised about the practicality and financial implications of the 
proposal that all trustees should have the power to purchase indemnity 
insurance using trust funds. 

 Although there was support for the Law Commission’s proposals, concerns 
were also expressed about a number of adverse implications which could 
flow from legislation that sought to restrict reliance which can be placed on 
exemption clauses. These clustered as follows: 

–   The increasing costs of indemnity insurance and the possibility that 
this might become prohibitive for trustees, and could even lead to 
insurance becoming unavailable if high levels of claims result in 
insurers no longer being prepared to insure the ‘risk’ of potential 
liability. 

–   The operation of ‘defensive trusteeship’, which can lead to 
increased expense incurred by the trust: this is especially a 
consideration in respect of exercising discretionary powers, where 
trustees might be especially vigilant in seeking legal advice ahead of 
their proposed actions. 

–   ‘Defensive trusteeship’ also has the capacity to undermine a 
trustee’s effective administration of the trust; and again that especial 
caution in respect of discretionary powers may result in dis-benefits 
both for the trust estate itself and its beneficiaries. 

–   An increase in speculative litigation for breach of trust might well 
result from law which either reduces the protection of trustees, or 
makes their level of protection unclear and uncertain. 

–   A decline in willingness to accept trusteeship on account of either 
perceived insufficient protection or uncertainty as to its extent (which 
might well occur in concert with increasingly costly indemnity 
insurance or even its unavailability).  

At one level this summary of responses is clear and concise, and the Law 
Commission was able to glean from the exercise a range of views and concerns on a 
number of key issues. In this respect the Law Commission was able to ascertain that 
there was ‘instinctive support for reform of some sort’. However, in other respects, it 
is clear that the Law Commission found the responses difficult to process, and it 
accepted that the Consultation had not translated into ‘unambiguous support for any 
particular regulatory regime’. 
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Following the Consultation: ‘obstacles’ to proposals for legislation  

 
In light of this, the Law Commission accepted that there are a ‘number of obstacles’ 
to the statutory intervention which was initially proposed in opening the Consultation. 
It accepted that attention needed to be paid to the following: 
 
The impact on the operation of the trusts system as a whole  The Law Commission 
accepted that exemption clauses operate to control risks which arise from 
trusteeship, and to keep costs incurred down, which encourages a ‘sufficient number 
of trustees to operate in the market’. In proposing that there was no clear alternative 
protection available to trustees, the Law Commission accepted that the Consultation 
had revealed that indemnity insurance would not be capable of providing an 
alternative model for achieving protection for trustees. 
 
The possibility of adverse consequences and the position of beneficiaries Although 
the Law Commission suggested it was impossible to assess what the precise impact 
of regulating the reliance placed upon exclusion clauses in this manner would be, it 
had concluded from the Consultation exercise that there was a ‘significant risk that 
any such legislation could lead to adverse consequences’, and these might be ‘more 
damaging’ than originally envisaged in the Consultation. Especially worryingly, given 
the impetus for the original Consultation, the Law Commission was concerned that 
any adverse consequences arising—such as trustees’ reluctance to administer the 
estate if any part of this is deemed ‘too risky’—would be felt most keenly by 
beneficiaries. 

The impact of original proposals for legislation on the trust mechanism itself Attempts 
to restrict reliance on exclusion clauses in this manner would restrict the autonomy of 
settlors to determine the terms on which they settle assets. The Law Commission 
suggested that in turn, this would limit the flexibility of the trust ‘and in doing so 
detract from one of its greatest attractions’. 

After the Consultation: considerations on clauses restricting the liability of 
trustees which remained unresolved  

 
In the 2006 Report, the Law Commission reiterated that serious concerns continue to 
pertain to the use of exemption clauses: this is because they are able—at their most 
extreme—actually to exclude liability, and this also renders them capable of 
undermining attempts which may be made to regulate them. But it sought to balance 
this with its assertion that ‘[s]uch clauses are often included in trust instruments for 
perfectly good and practical reasons not motivated by an intention to avoid liability for 
breach of trust’. In so doing, the Law Commission conceded that it had been ‘unable to 
frame legislative regulation in a way which would effectively distinguish between these 
two types of use, other than by creating a complicated system with even greater 
potential adverse impact’. Thus, in the Report the Law Commission shifted its focus to 
an alternative strategy which reflected a core set of issues on which it did remain 
convinced following the Consultation, but which would pursue them through a system 
of ‘rule of practice’ rather than legislation. 
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A reiteration of core concerns  
In making its alternative proposals for regulation, the Law Commission indicated that 
it shared very strongly concerns held by ‘reputable trustees’ that trustee exemption 
clauses should not be included in a trust instrument ‘without the full knowledge and 
consent of the settlor’ (see Report, para. 3.40). This was so in light of an apparently 
common situation currently pertaining in which many settlors ‘appear to be unaware 
of the existence or the effect of’ such provisions. The Law Commission stated this 
was completely unacceptable because it undermines settlor autonomy in 
determining the protection which they wish to give to trustees, and because it 
challenges the view that exemption clauses operate in a properly functioning market 
in which protection given to trustees is appreciated by settlors. 
 
Accordingly, the Law Commission stated that its view was that trustees should be 
required to ensure settlors are aware of any exemption clauses within their trust 
deeds. In doing so it made two key points on the inculcation of this into the practice 
of those who provided trusts services. The first was the belief that many providers of 
trusts services would share this view and support its inculcation; and the second 
concerned whether this should be achieved through legislation ‘or some other 
means’. 

In this respect, the Law Commission reiterated that it had already considered the 
possibility of introducing a statutory requirement that trustees must disclose to the 
settlor ‘any exemption clause on which they wish to be able to rely’, but had rejected 
this during the Consultation on two grounds. Firstly, because it would be likely to 
cause delay and additional cost when setting up a trust, and could create uncertainty 
as to the validity of the clause thereafter. Secondly, the Law Commission suggested it 
was unclear how such a statutory requirement could adequately frame the regulation 
of duty modification clauses at all (see Report, paras 6.16–6.21, and 6.28–6.32, and 
especially 6.34–6.40). 

4. Beyond proposals for legislation: a new approach  

 
In light of its continuing concerns about introducing legislation to regulate the use 
and operation of trustee exemption clauses, the Law Commission concluded that a 
better means for achieving reform is for a ‘rule of practice’ to be adopted by 
‘regulated persons’. The Law Commission suggested that such a rule of practice 
would be the most ‘appropriate and effective means of influencing and informing 
trustees so as to secure the proper disclosure of exemption clauses’ because 
‘[r]egulated persons would be required to adhere to defined good practice’. The Law 
Commission believes that such a scheme would not suffer the same defects which 
could undermine one based in statute because ‘[c]ompliance with the rule would be 
a matter of professional conduct for the trustee’. Being in breach of good practice in 
this manner will not invalidate the clause or affect a trustee’s reliance upon it but it 
will ‘render the trustee open to professional disciplinary measures’ (Report, para. 
6.43). In turn, this amounted to a ‘pro-portionate response’ to any failure by a 
trustee to ensure adequate settlor awareness of any exemption provisions within the 
trust instrument. 
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The Report thus recommended the following rule of practice: 

Any paid trustee who causes a settlor to include a clause in a trust instrument 
which has the effect of excluding or limiting liability for negligence must before 
the creation of the trust take such steps as are reasonable to ensure that the 
settlor is aware of the meaning and effect of the clause.  

Reporting on its communication with regulatory and professional bodies on the 
matter, the Law Commission stated that a number, including the Law Society and the 
Institute of Chartered Accountants in England and Wales, are currently in the 
process of developing regulation to this effect which is appropriate to their 
disciplinary structures (Report, paras 6.58–6.60). Accordingly, the Law Commission 
recommended that Government should ‘promote the recommended rule of practice 
as widely as possible across the trust industry’. The Law Commission added that: 

[w]e encourage relevant regulatory authorities to adopt a version of the rule 
appropriate to the particular circumstances of their membership, and to enforce 
such regulation in accordance with their existing codes of conduct.  

 
The Law Commission’s Report on Trustee Exemption Clauses: a postscript  
 
The Law Commission appeared to be very optimistic that the rule of practice route 
will ‘overcome the technical difficulties presented by the use of duty modification 
provisions’ where legislation would not be able to (Report, paras 6.45–6.50). Indeed, 
the Law Commission’s confidence is evident in its statement that: 

We anticipate that the successful adoption of the rule across the trust industry 
will significantly ameliorate the problems associated with trustee exemption 
clauses. It will ensure that such provisions represent a proper and fully informed 
expression of the terms on which -settlors are willing to dispose of their property 
on trust.  

In terms of the intended scope of the rule of practice, the Law Commission explains 
that such a rule should apply to most commonly created trusts, except where the 
settlor has been independently advised, and in which case ‘it is reasonable for a 
prospective trustee to assume that the adviser will draw the settlor’s attention to any 
exemption provisions’ and it is not necessary for the trustee to do so (Report, para. 
6.79). 
 
Other circumstances where the Law Commission deems that no action is necessary 
on the part of the trustee to ensure that the settlor is aware of the existence and 
effect of exemption clauses are as follows: 
 

 In the case of Commercial trusts on the basis that ‘the settlors of such trusts 
tend to be market equals of the trustee and so are in less need of protection’ 
(Report, para. 6.80), and in any case it is ‘already standard practice in many 
commercial trust situations for information to be provided to settlors about 
exemption and similar provisions’ (para. 6.81).  

 
In respect of ‘commercial trusts’ the Law Commission also wished to confirm that 
the rule would have no application in circumstances where the trustee is subject to 
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statutory regulation of exemption provisions, such as in the case of unit trust 
schemes and trustees of debentures where ‘an exemption clause can be rendered 
void by statute’; and where the settlor acts in the course of a business (which 
would cover the majority of corporate settlors and some individuals) unless it ought 
to be ‘reasonably apparent to the trustee that the transaction is an unusual one for 
the settlor to enter into’ (Report, para. 6.82). 
 

 In the case of Pension trusts because ‘pensions are to a great extent a law 
unto themselves’. Such trusts are ‘conceptually different from other types of 
trusts and operate in a distinct manner’ and they are already subject to the 
pensions regulator, created by the Pensions Act 2004 (Report, para. 6.83). 

 

 In the case of Charitable trusts the draft rule will be largely inapplicable 
because such instruments do not include exemption clauses and/or have 
trustees who are remunerated. However, in charitable trusts where there is 
such a clause, and a paid trustee, making the rule applicable is complicated 
by the proposition that ‘every donor to charity should be viewed as a settlor’ 
for its purposes, and being required to provide explanation to all donors 
would be ‘wholly impractical’ (Report, para. 6.87). In these circumstances, 
the Law Commission recommended that the rule should only be engaged in 
relation to the original settlor who is involved in establishing the terms of the 
trust (para. 6.88), and reported (in para. 6.89) that the Charity Commission 
has indicated that it will be considering an appropriate response to the 
Report’s recommendations.  

Ensuring settlor awareness in everyday trusts  

 
These ‘everyday’ situations are ones in which ‘asymmetries’ between the person 
settling property on trust and those who are to be responsible for its administration 
will be most pronounced. In this vein, and through its ubiquitous and direct 
references to asymmetries, the Law Commission’s Report does appear to attach 
considerable significance to the importance of ‘settlor awareness’, and is concerned 
that currently settlors frequently fail to ‘understand a key component of the bargain 
negotiated with paid trustees for their professional services’; namely, limitations or 
exclusions on the liability which can be incurred in relation to these professional 
services (Report, para. 6.3). The Law Commission believes that settlor autonomy is 
actually a powerful justification for upholding exemption clauses, to encourage 
effective and competitively priced trusts services. However, it insists equally that 
while in these circumstances steps should be taken to ensure that the inclusion of 
such clauses is a manifestation of settlor autonomy ‘and not something which has 
happened by accident rather than design’, this does not require the settlor to be 
furnished with ‘a detailed understanding of all the trust’s terms’. Accordingly, the rule 
of practice is seeking to strike a balance between a settlor’s entitlement to appreciate 
the basis on which trusts services are provided, and what is reasonable and 
practicable for a trustee to communicate. 
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As the Law Commission itself accepts (see Report, para. 3.20), it is perhaps easy 
to ‘overplay’ a settlor’s capacity to influence the terms on which he engages trusts 
services, because of the conditions which actually operate in the market: this is so 
on account of ‘take-it-or-leave-it’ packages commonly on offer, and because such 
provisions can be buried in ‘boiler-plate’ administrative provisions which the settlor 
is unlikely to read. However, the Law Commission is right at least to emphasize the 
rhetoric of settlor autonomy and choice because, although it is the beneficiary who 
will ultimately enforce the trust, settlors are at the heart of trusts created. Thus, 
settlors’ intentions and wishes must remain at the rhetorical centre of trusts, and be 
paramount in the professional administration of trusts as far as this can be reflected 
in market provision and practice. 

Balancing settlor awareness with the need to give trustees sufficient 
protection in performance of their duties  

 
It was noted above that in the Report, the Law Commission accepted that provisions 
which seek to ‘manage’ the risks which arise from trusteeship serve important 
functions in controlling the cost of trust services and ensuring a ‘sufficient number of 
trustees to operate in the market’; and furthermore that there was no clear alternative 
protection available to trustees, because the Consultation had revealed that 
indemnity insurance would not be capable of providing an alternative model for 
achieving protection for trustees. This is an important acknowledgement of the 
‘trustee dimension’ in seeking to justify the continuing operation of clauses seeking 
to restrict a trustee’s exposure to liability because ‘[s]uch clauses are often included 
in trust instruments for perfectly good and practical reasons not motivated by an 
intention to avoid liability for breach of trust’ (Executive Summary, para. 1.11). In 
seeking to confer appropriate protection, the Law Commission’s view was that ‘any 
regulation should focus on trustees who receive payment in respect of their services 
as trustees’. Drawing distinction on the basis of payment has occurred in response to 
concerns about situations in which an otherwise professional trustee acts in a pro 
bono capacity in respect of a particular trust, but ‘payment’ is intended to be 
interpreted flexibly to accommodate indirect financial benefits (Report, para. 6.67). 
Although it is argued by some that trusteeship is structurally duplicitous and an 
‘asymmetrical’ office which is open to easy abuse (see Shapiro (1990) 55 American 
Sociological Review 346), it is also the case that the office is a highly burdensome 
one. In its proposals the Law Commission is seeking to reflect this by drawing a 
distinction between those who are paid for undertaking this onerous office and those 
who are not. 

Compliance with the rule of practice and the interests of beneficiaries  

The Law Commission appears to be very convinced that the rule of practice route 
will provide a flexible and workable route to informing settlors, which is also 
‘proportionate’ in the onus it places upon trustees to draw attention to clauses which 
affect their exposure to liability. And in drawing attention to ‘reputable trustees’ who 
support settlor awareness, the Law Commission must be hopeful that the providers 
of trusts services will be more open to a route which allows a rule to be 
accommodated within their own regulatory framework rather than being imposed by 
statute. And in terms of how compliance can be evidenced, the Law Commission 
envisions that because (as a result of the consequences of non-compliance) the 
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rule does not require onerous formalities, making disclosure of a clause will not be 
unduly difficult, and accordingly establishing observance will be relatively 
straightforward and unburdensome (Report, para. 6.101). 
 
There is good cause for this optimism at one level from the responses it has received 
from organizations such as the Law Society and the Institute of Chartered 
Accountants, but the Law Commission does accept that decisions ‘whether to invoke 
disciplinary sanctions would be in the hands of the relevant regulatory body’ (Report, 
para. 6.44). In so doing it appreciates that ‘[t]he regulator’s concern would be to 
promote compliance with the spirit of the rule and the wider aims of regulation’. This, 
according to the Law Commission, was an entirely different situation from that in 
which a court ‘is asked to rule on whether or not a trustee could rely on a particular 
protection to escape liability’ and in this vein that a regulator is thus ‘unlikely to be 
concerned with unintentional, minor or technical breaches, provided the trustee had 
acted with reasonable care and in good faith’. 
 
Fundamentally, it remains to be seen whether the Law Commission is correct in its 
prediction that ‘[w]e do not believe that the introduction of a rule of practice is likely to 
provoke great efforts at avoidance’ (Report, para. 6.96), and to assume with 
confidence that in the enforcement of the rule, it will be ‘applied sensitively with a 
view to ensuring compliance with the aims of regulation’ (para. 6.101). In 
circumstances where the ‘most severe remedies would be likely to be applied only 
where there was sharp practice or repeated breach’ (para. 6.44), it remains to be 
seen how settlor awareness interacts with a trustee’s incentive to take care in the 
performance of his duties, and whether sufficient protection will be afforded to 
beneficiaries accordingly. 

In this vein the Law Commission also notes that regulatory bodies have a number 
of mechanisms for policing compliance with their rules, and that it would be open to 
‘interested parties’, which included the settlor and also beneficiaries, to bring 
breaches to the attention of the relevant governing body. It added that although the 
consequences of a regulated person’s non-compliance would depend on the 
penalties available to that body, and it accepts that few will have the power to order 
compensation to beneficiaries, it attached utmost significance to the way in which 
failure to comply can expose trustees to ‘public censure, fines and even expulsion 
from membership and removal of authorisation to act’ (Report, para. 6.55). 

It is in this light that the issue of beneficiary protection requires further thought 
because while many trustees do, according to the Law Commission, belong to such 
industry associations (in order to take advantage of ‘restricted access’ opportunities 
for marketing, networking, and education) there are varying degrees of regulation 
operating between such bodies: while some have rules of conduct, others operate 
under the ‘general principle that membership can be refused or withdrawn where 
appropriate’. The Law Commission suggested that these latter organizations ‘should 
also promote the proposed rule of practice’ (Report, para. 6.56), while expressing 
confidence that its discussions with several professional and regulatory bodies 
suggest that ‘a number would be willing and able to introduce regulation on the basis 
of the recommendations in the Report’ (para. 6.58). 
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The ‘rule of practice’ and the implications of (self)-regulation of exemption 
clauses by trusts service providers  

 
In many respects, this Report represented a balanced appraisal of current use and 
operation of exclusion clauses, and it is difficult not to be convinced that the Law 
Commission believes it has found a workable way forward in its recommendations 
for a rule of practice. This is premised on its belief that there are good reasons for 
upholding the use of such clauses, beyond providing protection for trustees. These 
pertain to the way in which ‘interfering’ with their use could impact considerably 
upon the cost of trusts services, and even their availability. In addition to the 
attention which has been paid to promoting ‘settlor awareness’, the Law 
Commission has continued to emphasize that upholding exclusion clauses also 
remains a delicate ‘balancing act’ of the interests of trustees and beneficiaries, 
which are, it accepts, in many respects actually ‘wholly opposed’ (Report, para. 
3.22). Thus, it is suggested that the Law Commission has made a convincing case 
in favour of the rule of practice to redress the widespread and indiscriminate use of 
exclusion clauses, which are currently also too often undisclosed to settlors. 
 
It is also the case that while enhancing good practice among trustees in respect of 
disclosing the limits of their liability will help to redress some imbalances between 
trustees and other interested parties, fundamentally fiduciary office remains one 
which in the opinion of some is intrinsically and structurally unequal. Those who take 
this view also propose that asymmetries which are stacked in favour of its occupants 
can be deployed at the expense of (if not actually against) those whose interests a 
trust scenario is intended to safeguard. What the rule of practice is in danger of 
adding to this are the possibilities for cushioning against liability which are commonly 
associated with the self-regulation of professional practice. 
 
Mary Seneviratne’s study of the legal profession (Sweet and Maxwell, 1999) has a 
number of useful applications in this discussion of trustees’ liability and compliance 
with disclosure of limitations which are placed on this. This work points to the 
powerful positions enjoyed by professional sectors in society, and the way in which 
this is connected with deeply rooted perceptions of professionals and professional 
activity. Seneviratne points to the way in which, in contrast to the concept of a ‘trade’ 
or a ‘business’ (alongside and against which the idea of a ‘profession’ is often 
compared) that is a ‘commercial enterprise designed for profit’, a profession is 
commonly regarded as being based on ‘complex and sometimes arcane learning, 
and a discipline capable of study which has to be mastered before professional 
membership becomes available’. 
 
Seneviratne’s work also uses theories of professionalism drawn from the work of 
Durkheim and Weber to make a critical assessment of whether professions really 
are embodiments of ‘selflessness, service of the community and the common good’ 
and ‘making necessary sacrifices to obtain the relevant qualifications’. And in the 
context of this immediate discussion, it is the case that the ‘professional’ or at least 
aspirational professional dimension of trusts services provision was noted in the 
2006 Report by the Law Commission’s reference to the attractions of belonging to 
‘regulated bodies’, attaching to networking and marketing opportunities, and 
‘access’ to educational opportunities. 
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What is especially significant for this discussion is the emphasis Seneviratne gives to 
the close associations of professions with ‘ascription to training, ethics, disciplinary 
action and self-regulation’, because these occupational sectors perceive that they 
place clients’ interests before their own, have the highest standards of training and 
integrity, and accept (as far as is reasonably possible) responsibility for members’ 
failures. In this respect, the rule of practice shows a number of key features of 
Seneviratne’s assessment of self-regulation, in which relevant occupational bodies 
will ‘lay down quality standards for practice’. However, although the proposed self-
regulation of the rule of practice for trusts services providers is envisioned as being 
encouraged through ‘government backing’, the Law Commission’s tenor in the 
Report is very much that of ‘encouragement’ and ‘recommendations’ of adoption. 
This is of utmost significance given that a number of discourses within ‘regulation 
literatures’ point to the way in which ‘self-regulation’ can be seen to amount to ‘self-
interest’. 
 
In this light, Seneviratne’s observations on self-regulation as a means for achieving 
consumer protection are highly relevant to this discussion of the proposed rule of 
practice and the consumers of trusts services. Illustrating her contentions with the 
legal profession, she has suggested that self-regulation can be criticized because 
rules of conduct can be ‘drafted in vague and ambiguous terms’, and significantly 
that they can appear to reflect aspects of ‘market control’, or even the need to 
‘present an image of geniality’, rather than consumer or even societal protection. And 
in the case of solicitors, her work points to the way in which increasing self-regulation 
does not necessarily translate into ‘a tougher regime for professional discipline and 
conduct’, and she also expresses concerns about lack of ‘independence’ because 
rules of conduct, along with any required licence to practice, will be controlled by 
bodies ‘drawn exclusively or predominantly from the profession’. 
 
Following on from this, Seneviratne suggests that ‘conflicts’ in regulation can arise 
from the way in which a ‘governing body’ seeks to promote as well as regulate its 
members. This means there are ‘doubts as to whether one body can effectively both 
protect the public and serve [its members], as well as carrying out the necessary 
disciplinary functions’. Thus, it remains to be seen whether the rule of practice and 
its envisioned regulation will empower this already powerful office still further—an 
office which even the Law Commission readily admits can harbour asymmetries, one 
which more extreme views propose is fundamentally structurally duplicitous, and one 
perhaps which needs more regulation rather than less. 
 


