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Equity’s remedies of specific performance and injunctions 

 
These materials are a legacy of the traditional structure of the Textbook, where the final 
chapter looked at “equity’s remedies and actions”. This chapter (which is now chapter 18 
in the 2010 edition) which is focused on equity’s actions for property missing following a 
breach of trust specifically, traditionally also looked at equity’s remedies more generally. 
The traditional approach was to use the commonly encountered personal equitable 
remedies of injunction and specific performance to reinforce understanding of equity’s 
general modus operendi, ahead of looking at how equity has developed approaches which 
are quite different in response to the particular difficulties associated with property which 
has been wrongly parted from its owner.   
 
In its brief examination of personal equitable remedies, these materials sought to explore 
the general principles applicable to equitable remedies covered briefly in chapter 1. And in 
focusing on specific performance and injunction as illustrations of this, these materials 
always insisted that in-depth consideration of even specific performance and injunctions 
was beyond the scope of this text, and they could be found so alongside rectification, and 
recission, etc. in works more generally focused on the English legal process (such as 
Terence Ingman’s The English Legal Process), as well as in more specialized student 
texts in substantive areas of contract and tort, and dealings with personal property etc. 
 
Introducing the range of equitable remedies 
 
As chapter 1 of the Textbook explains, the primary remedy at common law for breach of a 
“right” subsisting at law is damages. The damages award, illustrates for us that remedies 
at law are available as of right. This is in contrast with equity, which has developed its own 
range of remedies for responding to wrongs it will recognize, with these remedies being 
discretionary. The focus here will be on specific performance and the injunction, but there 
are other personal equitable remedies, for example account of profits and rescission (see 
the misrepresentation section of any textbook on the law of contract). And the function of 
this attention paid to specific performance and injunctions is strongly focused on regarding 
them as illustrations of how equity works, and what the scope and limitations of its 
applications might be. 
 
The materials now reflect the way in which specific performance and injunctions are the 
most important general equitable remedies known as ‘personal’ equitable remedies. 
Equity does actually provide a number of remedies, and a variety of remedies 
distinguished according to whether they are personal remedies or what are known as 
‘proprietary’ remedies. The study of specific performance and injunctions illustrates the 
two personal equitable remedies - remedies granted against the defendant personally- 
most commonly encountered.  
 
Wider perspectives on equity’s development of its own remedies: the significance 
of the common law 
 
The focus on the personal equitable remedies of specific performance and injunctions 
reflects the maxim equity acts in personam. Ahead of this there is a brief reminder of the 
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way in which chapter 1 sought to explain why it is that equity has developed its own 
remedies, and also the nature of the relationship of these -remedies with ones subsisting 
at common law. 
 
It was suggested in chapter 1 that in many respects equity’s development can be 
understood by reference to appreciating the nature of the common law and its own 
development. At a number of points the Textbook has touched on rights which are legal 
rights, and which give rise to remedies which are available as of right. Equity works 
differently, and a fundamental tenet is that its operation is discretionary. In the context of 
remedies, this means that equitable remedies are not available as of right and will only be 
available in certain circumstances. There will be a number of illustrations of this 
throughout, but it is this notion that equity’s jurisdiction is -discretionary which provides the 
basis for the maxim that a claimant seeking equity must have ‘clean hands’. It is also the 
case that equity’s operation can be seen by differences in the nature of the outcomes of 
remedies at law and in equity. Indeed, while it is the case that the most common remedy 
which is awarded at law is that of damages (which will be clear in any study which is made 
of the laws of contract and tort), equity has a variety of outcomes which try to reflect the 
position that damages will not always be an ‘adequate remedy’.  
 
However, notwithstanding equity’s distinctive nature, it is important to appreciate that 
equity’s jurisdiction is premised on the existence of the common law. For example, 
studying the family home provided an illustration of the maxim that ‘equity follows the law’ 
(in examining Stack v Dowden [2007] UKHL 17), and one of equity’s functions is to assist 
the enforcement of legal rights. However, equity is perhaps best known for mitigating the 
inflexibility of the common law, and on occasions also the harshness which is sometimes 
evident from strict approaches to rights which are ones at law, and responses to breaches 
of them.  
 

(I) Equity’s jurisdiction shown in specific performance of contracts 
 
For breaches of most contracts the only available remedies are at common law, but 
sometimes injunctions can be granted to restrain breaches of contract, and some 
contracts are enforceable by decree of specific performance. 
 
Where the remedy of specific performance is granted, the court orders the party in breach 
to carry out his obligations under the contract. If he fails to do so, he will be in contempt of 
court. Traditionally, the remedy has been granted only very sparingly in breach of contract 
cases, but today the rigid requirements for specific performance seem to have been -
abandoned in favour of the simpler requirement that specific performance must be the 
most appropriate remedy. So first we consider some of the more rigid requirements, and 
then look at whether they have indeed been relaxed. 
 

1. Damages not adequate remedy 
 
The traditional position is that if damages are an adequate remedy then an equitable 
remedy will not be available. Damages will generally be adequate in sale of goods 
contracts, because the buyer ought to be able to buy equivalent goods elsewhere, and 
indeed should do so in order to mitigate her loss (if specific performance were generally 
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available then that would significantly weaken the contractual mitigation doctrine). 
However, Walsh v Lonsdale (1882) 20 Ch D 9 is authority that it has long been recognised 
that contracts for estates and interests in land are enforceable in equity. It is even the 
case that contractual licences are specifically enforceable, as illustrated in Verrall v Great 
Yarmouth Borough Council [1981] QB 202. The Great Yarmouth council had agreed to 
hire out the Wellington Pier pavilion to the National Front, but there were elections before 
the date agreed for the hire. The Labour Party took control from the Conservatives and 
purported to repudiate the contract. The Court of Appeal held this contract to be 
specifically enforceable, and though it came as no surprise that contractual licences were 
specifically enforceable, this was the first case where that was actually part of the ratio. 
 
Difficulties arising from making ‘bright line’ distinctions between real and personal property 
 
Specific performance is not usually available to enforce contracts for the sale of goods, 
and in this respect contrasting real and personal property is a helpful general starting point 
in determining the availability of this remedy. However, it may be possible to obtain 
specific performance for contracts for personalty where the goods are unique (e.g., a Van 
Gogh painting), or in other cases where the claimant could not reasonably be expected to 
find a substitute. Indeed, the courts are expressly empowered by the Sale of Goods Act 
1979, courtesy of s. 52 (which actually re-enacts a similar provision in the Sale of Goods 
Act 1893), to grant specific performance of certain contracts for the sale of goods. The 
courts are, in general, reluctant to conclude that the goods in question are sufficiently 
unique. For example, in Cohen v Roche [1927] 1 KB 169, McCardie J refused to decree 
specific performance of a contract for the sale of a set of eight Hepplewhite chairs, on the 
ground that such chairs were merely ordinary items of commerce. Ordinary damages for 
breach of contract were awarded instead. 
 
The relaxation of ‘uniqueness’: a new test emerges 
 
Arguably, there have been relaxations in recent years, where uniqueness of the goods 
has been held to be not the only criterion in establishing whether the claimant could 
reasonably be expected to find a substitute. For example, in Sky Petroleum Ltd v VIP 
Petroleum Ltd [1974] 1 WLR 576, Goulding J granted an injunction restraining the 
defendant from withholding supplies of petrol, in breach of his contract with the claimant. 
Although the actual remedy was an injunction, it was accepted that it amounted to a 
decree of specific performance. Although petrol is hardly unique, the case arose during a 
worldwide petrol shortage, when the claimant could not easily obtain supplies elsewhere. 
Were the remedy not granted, the claimant might have been forced out of business, so 
that it could not be said that damages were an adequate remedy. Goulding J observed: 
 

Now I come to the most serious hurdle in the way of the plaintiff company which is the 
well-known doctrine that the court refuses specific performance of a contract to sell 
and purchase chattels not specific or ascertained. That is a well-established and 
salutary rule and I am entirely unconvinced by counsel for the plaintiff company when 
he tells me that an injunction in the form sought by him would not be specific 
enforcement at all. The matter is one of substance and not of form and it is, in my 
judgment, quite plain that I am for the time being specifically enforcing the contract if I 
grant an injunction. However the ratio behind the rule is, as I believe, that under the 
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ordinary contract for the sale of non-specific goods, damages are a sufficient remedy. 
That, to my mind, is lacking in the circumstances of the present case. The evidence 
suggests, and indeed it is common knowledge, that the petroleum market is in an 
unusual state in which a would-be buyer cannot go out into the market and contract 
with another seller, possibly at some sacrifice as to price. Here, the defendant 
company appears for practical purposes to be the plaintiff company’s sole means of 
keeping its business going, and I am prepared so far to depart from the general rule as 
to try to preserve the position under the contract until a later date. I therefore propose 
to grant an injunction. 

 
Beswick v Beswick [1968] AC 58 is another case where damages were considered 
inadequate, and specific performance granted to the estate, even though the obligation 
was only to pay money (an annuity). The problem was that the annuity was to be paid to a 
third party, and damages to the contracting party would therefore have been nominal only 
(because he personally had suffered no loss). There are, however, other justifications for 
the remedy in Beswick v Beswick. Lord Pearce thought that damages would not have 
been an adequate remedy even had it been an ordinary two-party contract, because a 
single award of lump sum damages is not appropriate where the contractual obligation 
had been to provide a continuing annuity. Further, the contract satisfied the mutuality 
requirement (considered shortly), since the obligation of the innocent party (whose 
personal representative was suing) was to transfer the goodwill of a business, and if he 
had failed to do so, specific performance could have been awarded against him. 
 
If, however, the courts regard the fact that a contract is intended to benefit a third party per 
se as a strong ground for the grant of the equitable remedy, then that provides support for 
the view that the requirements for specific performance have been relaxed. 
 
2. A remedy which is discretionary 
 
Specific performance will not be awarded where it is not the most appropriate remedy, and 
this may follow from the discretionary nature of the remedy. The remedy of specific 
performance is, in principle, available to enforce a contract for the sale of land, but it will 
not be granted, for example, where due to some special circumstance granting specific 
performance would be grossly unfair to the defendant. Wroth v Tyler [1974] Ch 30 
concerned a contract to sell a bungalow, for which specific performance would normally 
be available. As far as both parties to the contract knew, the only encumbrance on the title 
was the vendor’s mortgage, which would ordinarily not matter as the vendor would use the 
purchase price to pay it off. Unfortunately, the vendor’s wife objected to moving, and 
subsequently tried to stop the sale by entering a notice of her right of occupation under the 
Matrimonial Homes Act 1967. This put the vendor into an impossible position, since in 
order to fulfil his contract he would have had to sue his own wife in order to get the notice 
removed, and he withdrew from the sale. Megarry J refused to grant specific performance, 
and awarded the purchaser damages instead, which were based on the difference 
between the market value of the bungalow at the date of the contract and its value at the 
date of the judgment (and since house prices had risen considerably in the meantime, the 
award was substantial). 
 
The implications of contracts which require constant supervision to ensure performance 
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The cases show that as far as specific performance is concerned, contracts concerning a 
one-off sale of property are regarded as perfectly permissible where the test for 
appropriateness is met, but that seeking an order which would require the defendant to 
perform a series of acts over a period of time is quite another matter. This is because the 
courts have no machinery for exercising continuous supervision to make sure that the 
defendant carries out an order, and rather than risk the law being undermined, they will 
refuse to grant an order in such circumstances. 
 
In Ryan v Mutual Tontine Westminster Chambers Association [1893] 1 Ch 116, the lessor 
of a flat agreed in the lease that he would appoint a porter who would be constantly in 
attendance to clean the passages, deliver mail, etc. In fact, he appointed a porter who 
also worked as a chef in a nearby club, and who was constantly absent. The claimant 
sought specific performance, but the Court of Appeal held that his only remedy was 
damages for breach of contract: the court would not attempt to supervise the daily goings-
on in a block of flats. 
 
Specific performance and contracts for building and repair 
 
Contracts to build or repair will not normally be specifically enforced. This is partly 
because the courts will not supervise resolutions which are ‘ongoing’, but also because 
the wronged party can normally find another builder to do the work (in other words, 
damages are an adequate remedy, on the principles discussed in the previous section). 
Nevertheless, there are exceptional cases where specific performance has been awarded. 
One such case was the Court of Appeal decision in Wolverhampton Corporation v 
Emmons [1901] 1 KB 515, where the claimant corporation had actually sold the land to the 
defendant, who had contracted to erect a number of buildings on the land, in pursuance of 
a scheme of street improvement. The defendant had defaulted on his obligations 
regarding the buildings, but as purchaser had gone into possession of the land; the 
corporation could not have sent in a different firm of builders without committing a 
trespass. In this case, the court held that the corporation could not be adequately 
compensated by damages, and ordered the defendant actually to carry out the work. 
Another material factor was that the building obligations had been defined in detail in the 
contract, so the court could see the exact nature of the work required. 
 
There are also a number of old cases involving railway companies. If the company had 
built a railway through a farmer’s land, having undertaken to build a bridge to allow the 
farmer to go from one part of his farm to another, the courts used to regard damages as 
an inadequate remedy, and decreed specific performance. The most important single 
factor in these cases is that the defendant is in possession of the land, so that it is 
impossible for the injured party to provide for the work to be done by other means. 
 

3. The requirement of ‘mutuality’ 
 
In any case involving land the contract is specifically enforceable by both parties (vendor 
as well as purchaser), and generally speaking any contract which is specifically 
enforceable by one party is also specifically enforceable by the other. This is termed the 
‘mutuality requirement’, and though there are exceptions, a common ground for specific 
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performance of a contract being refused is that the contract could not be similarly enforced 
by the other party. 
 
In Flight v Bolland (1828) 4 Russ 298, for example, a minor failed to obtain a decree of 
specific performance, since specific performance will not normally be ordered against a 
minor. A contract is specifically enforceable, however, as long as there is mutuality at the 
date of trial—it does not matter if mutuality did not exist at the time the contract was made. 
In Price v Strange [1978] Ch 337, the defendant had agreed to grant to the claimant a 
lease, which contained a provision that the claimant should carry out internal and external 
repairs. The courts will not normally enforce a contract to repair, so there was no mutuality 
at the time the contract was made. However, by the time of the trial, the claimant had 
carried out the internal repairs and although the external repairs had been carried out by 
the defendant, the claimant had expressed willingness to pay for them. By the time of the 
trial, therefore, repairs were no longer an issue, and the only question was whether the 
agreement to grant the lease should be enforced. The Court of Appeal held that mutuality 
was now satisfied, and that specific performance could be granted. 
 
An exception to the mutuality requirement is that a victim of misrepresentation may 
enforce a contract, even though the contract could not be enforced against him because 
the misrepresentation would entitle him to avoid the contract. 
 
 
(III) Equity’s jurisdiction illustrated by injunctions 
 
The materials up to now have sought to explain the origins as well as the operation of 
equity’s remedies, and have drawn attention to equity’s support and protection of legal 
rights and equitable rights (as well as its role in bringing flexibility and justice in 
circumstances where rights and remedies at law are unable to achieve this). Moreover, 
the study of specific performance itself can also provide insight into what lies ahead in 
looking at injunctions. This is because if specific performance is considered a mechanism 
whereby a person is actually compelled to perform his legal obligations (rather than simply 
providing monetary compensation for failing to do so) then the function of an injunction in 
many respects contrasts with this, but is also capable of mirroring it closely. 
 
This is because ordinarily an injunction is the means by which the court can prevent a 
person from acting in a particular way by ordering him to refrain from particular activity or 
conduct. But like specific performance, failure to comply with the court’s order will amount 
to being in contempt of court. It is also the case that (albeit rarely) like specific 
performance, injunctions are capable of compelling a defendant to act in a particular way. 
 
The materials which follow will look at a number of different types of injunction which can 
be found in English law, illustrating the range of situations in which injunctions can be 
found, and also the key features which are associated with equitable remedies which are 
remedies ‘in personam’. However, because looking at these remedies is intended to show 
the nature and features of equity’s jurisdiction, the following discussion is intended to be 
an outline treatment only, and a detailed examination of the various types of injunction is 
beyond the scope of this text.  
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Introducing different injunctions through key terminology 
 
Within this brief study of injunctions there are a number of distinctions of terminology 
which will arise. There will be emphasis upon explaining and distinguishing injunctions in a 
number of respects: 
 
(1) Distinguishing injunctions which are prohibitory from those which are mandatory 
 
Injunctions can broadly be classified as those which are prohibitory (the commonest type), 
which are used to order the defendant to refrain or desist from doing something, and those 
which are mandatory, which order the defendant to carry out a positive act or conduct. A 
mandatory injunction is very like specific performance, but whereas specific performance 
usually arises out of contract, a mandatory injunction usually arises out of an action in tort 
(subject to comparable considerations such as the adequacy of damages and the need for 
supervision—and it could be used to force the defendant to ‘correct’ something which he 
has done in breach of contract). 
 
(2) Distinguishing injunctions which are perpetual and interlocutory (or interim) injunctions 
 
A perpetual injunction is granted in final settlement of the dispute in question, while an 
injunction which is considered interlocutory (or interim) is an interim measure seeking to 
control the parties’ behaviour or conduct prior to the court hearing. This acknowledges that 
irreparable damage might otherwise be done to a claimant if he were always forced to wait 
for final judgment following an action in order to obtain an injunction.  
 
(3) Quia timet injunctions 
 
This remedy (translated as ‘because he fears’) can arise if the claimant can show that 
there is a very real danger of substantial damage being done to his interests. It can be 
perpetual or interim, and prohibitory or mandatory, but because it relates to threatened 
rather than actual breach of the claimant’s interests (and the defendant has not actually 
done anything wrong) it is rarely granted, and is subject to the claimant having to show 
what was described in Attorney-General v Nottingham Corporation [1904] 1 Ch 673 as ‘a 
strong probability almost amounting to moral certainty’ of the threatened or apprehended 
infringement of the claimant’s rights. 
 

1. Perpetual injunctions: explaining their significance and requirements  
 
The general jurisdiction of the High Court for granting injunctions is set out in s. 37(1) of 
the Supreme Court Act 1981. Accordingly, the High Court may grant an injunction 
(whether interlocutory or final) ‘in all cases in which it appears to the court to be just and 
convenient to do so’. The actual wording of s. 37, subsections 1 and 2 is as follows:  
 

 (1) The High Court may by order (whether interlocutory or final) grant an injunction or 
appoint a receiver in all cases in which it appears just and convenient to do so. 
(2) Any such order may be made either unconditionally or on such terms and conditions as 
the Court thinks just. 
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However, alongside this, there are a number of requirements which must be shown by the 
claimant for the court to be prepared to exercise this discretion and grant an injunction. 
These are now considered in brief. 
 
(i) The claimant must have a cause of action 
 
Paton v British Pregnancy Advisory Service [1979] QB 276 provides illustration of the 
requirement that the claimant must have a right which is enforceable in law or equity in 
order for an injunction to be obtained. This applies generally, but not in the case of a Quia 
timet injunction which is premised on threatened harm rather than an actual breach of 
right, and which because of this is governed by the more stringent requirements set out in 
Attorney-General v Nottingham Corporation [1904]. 
 
(ii) The requirements which pertain to an injunction must be complied with 
 
The nature of the rights which can be protected by grant of an injunction is extensive, and 
they can be found covering substantive areas of legal and equitable rights arising from a 
number of areas within the broad scope of tort (including trespass, nuisance, waste, and 
libel); contract; ‘land law’ (including restrictive covenants); breach of trust; commercial 
matters including intellectual property rights; and also ones arising in relation to ‘family 
matters’. However, the grant of an injunction is discretionary (there is the possibility that 
damages may be awarded in lieu, which is considered shortly below).  
 
Once again, as in the case of specific performance, damages must not be an adequate 
remedy for an injunction to be awarded, and this jurisdiction is (like specific performance) 
in personam. Moreover, cases like Miller v Jackson [1977] QB 966 and Kennaway v 
Thompson [1981] QB 88 are authority that public interest should not be permitted to 
prevail over a claimant’s rights. 
 
(iii) Requirements and key features attaching to perpetual injunctions which are 
prohibitory 
 
The circumstances must be such that damages would not be an adequate remedy (and in 
respect of this, it does not appear to be important that damages could easily be quantified 
or that it would involve only a small sum). It is not necessary for the defendant to show 
grave damage or inconvenience for an injunction to be granted (see Kelsen v Imperial 
Tobacco Co Ltd [1957] 2 QB 334, noting that an injunction might be refused where 
trespass is trivial, or infringement temporary or infrequent). 
 
(iv) Requirements and key features attaching to perpetual injunctions which are 
mandatory 
 
Given that prohibitory injunctions are more usually granted, in many respects what is 
being stressed here is that mandatory injunctions are more unusual. The reason for this is 
that a mandatory injunction requires a defendant to carry out a positive act (which can 
include ‘undoing’ a wrongful act). Because the implications of this go beyond merely 
seeking to prevent wrongful action, mandatory injunctions are much harder to obtain than 
prohibitory ones, and the requirements attaching to mandatory injunctions reflect that fact. 
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When an injunction is being granted in order to require conduct on the part of the 
defendant, this raises issues already considered in relation to the courts’ general 
approach to ‘supervision’ difficulties. If it is otherwise appropriate to compel the defendant 
to act in a particular way, Redland Bricks v Morris [1970] AC 652 explains that this will be 
subject to considerations of the potential hardship experienced by the defendant. There 
are a number of cases which cast light on the way in which for a mandatory injunction to 
be awarded, the terms must be certain because court must be able to supervise the 
defendant’s conduct (see Gravesham Borough Council v British Railways Board [1978] Ch 
379). Moreover, Redland Bricks v Morris [1970] is authority for two key propositions 
related to this: first, the court’s view of the defendant’s conduct as showing ‘disregard to 
his neighbour’s rights and [that he] has tried to steal a march on him or has tried to evade 
the jurisdiction of the court or . . . has acted wantonly and quite unreasonably in relation to 
his neighbour’; and second, that where an injunction requires a series of acts and the 
continuous employment of people over years, it will only be granted in exceptional 
circumstances. 
 

2. Interlocutory injunctions: explaining their significance and requirements 
 
The availability of interim injunctions reflects the way in which High Court cases can take 
many months to come to court. Thus the courts are able to grant so-called ‘interlocutory 
injunctions’ pending trial, which have the same effect as any other injunction, except that 
they last only until the full hearing. The purpose of such an injunction is to influence the 
defendant’s behaviour until the case can come to trial, so that the claimant’s case will not 
be prejudiced by the defendant’s conduct. However, the implication of this ‘pre-trial’ 
determination of the court is that if an injunction is not eventually granted to the claimant at 
the final trial, then the defendant may have been restrained from doing something he was 
perfectly entitled to do. This explains the nature of the requirements which must be met by 
the claimant for an interim injunction to be awarded.  
 
Traditionally, on account of the way in which there was inevitably some ‘pre-judging’ of the 
parties’ conduct ahead of the full trial and thus before all evidence could be heard, the 
requirements which had to be met before an interlocutory injunction would be awarded 
were very stringent. Indeed, before 1975 it appeared that an applicant for an interlocutory 
injunction would have to prove that there was a serious question to be tried, that he had a 
strong prima facie case, and that the so-called ‘balance of convenience’ was in favour of 
the grant of the remedy. The last point was likely to be satisfied if, for example, the 
claimant was likely to suffer irreparable damage, which could not be adequately 
compensated by an award of damages, were the defendant’s actions allowed to continue 
until the full hearing. For example, any action which seriously affected a claimant’s ability 
to trade would qualify on balance of convenience. 
 

1. American Cyanamid Co. v Ethicon Ltd [1975] AC 396 and the liberalisation of 
requirements for interim injunctions 

 
As the materials above suggest, the significance of this case rests on the way in which 
prior to this House of Lords’ decision, securing an interlocutory injunction depended upon 
the claimant being able to show not only that there was a serious question to be tried but 
that there was also a strong prima facie case—essentially, it was more likely than not that 
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he would succeed in obtaining an injunction at trial. However, in American Cyanamid 
itself, Lord Diplock noted that the whole point of the procedure was to allow a remedy to 
be granted before the full trial of the main issues. Thus, while it would be clear at 
interlocutory stage that there would be important issues to be determined at trial itself, the 
purpose of this stage was not to resolve the underlying substantive issues, and that it 
instead served to maintain a ‘status quo’ until that time came. Thus, in granting an 
interlocutory injunction the following so-called American Cyanamid requirements must be 
satisfied: 
 

 The claimant needs only to establish that there is a ‘serious question to be tried’ 
(and that his case is not ‘frivolous or vexatious’). 

 

 The court must consider the ‘balance of convenience’ (or the ‘balance of the risk of 
doing an injustice’) between granting the injunction and refusing it, and the 
consequences for each party if the case was decided in favour of that party at trial.  

 

 Where the factors are evenly balanced, ‘it is a counsel of prudence to take such 
measures as preserve the status quo’. 

 
It is also clear that there may be other ‘special factors to be taken into consideration in the 
particular circumstances of individual cases’ (see, for example, the consideration given to 
loss of business in American Cyanamid itself, as well as to Hubbard v Pitt [1976] QB 142 
and Series 5 Software Ltd v Clarke [1996] 1 All ER 853). 
 

(i) American Cyanamid as the general position: special cases where American 
Cyanamid principles are either not applied or are modified 

 
Having made the point that the requirements for obtaining an interlocutory injunction have 
generally been liberalised by American Cyanamid, it is also the case that these more 
flexible principles are not applicable to all situations where interlocutory injunctions are 
sought. Indeed, there are a number of examples in case law which illustrate that there are 
circumstances in which this more claimant-friendly approach is not considered to be 
appropriate.  
 

 In respect of trade disputes  
 
Section 221(2) of the Trade Union and Labour Relations Act 1992 shows how American 
Cyanamid principles have been modified to reflect the position that applications for 
injunctions in this context rarely went beyond the interlocutory stage. The balance of 
convenience test would operate in favour the claimant (the employer) and deny trade 
unions their power to pressurise employers.  
 

 American Cyanamid is applied only where the case is actually likely to come to trial 
 
Cambridge Nutrition v BBC [1990] 3 All ER 523 is authority that American Cyanamid 
principles do not apply in situations where a matter is unlikely to come to trial at all, on 
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account that it is designed to regulate the relationship between the parities pending trial, 
and that other factors must be applicable where this is unlikely to transpire.  
 

 Additional requirements where the issue concerns the fundamental freedom of 
freedom of expression  

 
Freedom of expression is protected by Article 10 of the European Convention on Human 
Rights. Here s. 12 of the Human Rights Act 1998 Act applies in situations where the court 
is considering whether to grant any relief that is capable of affecting the Article 10 right. 
Section 12(3) of the Act provides that no such relief is to be granted (with the effect of 
restraining publication) before trial unless the court is ‘satisfied the applicant is likely to 
establish that publication should not be allowed’ having regard (by s. 12(4)) to the 
Convention’s protection of freedom of expression. The court must look at the strength of 
the case rather than apply American Cyanamid, with the term ‘likely’ pointing to the 
likelihood of being successful at trial. However Douglas v Hello Ltd [2001] OB 967 is 
authority that even where this test is resolved in favour of the claimant, an injunction will 
not necessarily be granted, as factors such as the balance of convenience must still be 
satisfied.  
 

(ii) Freedom of expression and privacy: the rise of the ‘cult of celebrity’ and recent 
developments  

 
The justification for these additional requirements can be seen in light of the nature of the 
right of freedom of expression and the protection which it is perceived to deserve. This 
must also be considered alongside the way in which in the UK, unlike in a number of other 
jurisdictions, the approach has traditionally been that there is no right to privacy. There 
are, however, continuing tensions here, and notably so given the rise of the ‘culture of 
celebrity’ characteristic of recent times. This is an age in which celebrities actively court 
publicity, and particularly media publicity, in pursuit of professional goals, but are then 
often less happy when aspects of their lives which are not ‘media choreographed’ are 
exposed and then published. It is in this context that the notion of a ‘right to privacy’ 
becomes newsworthy. In this light it was always going to be interesting to observe 
developments which will no doubt follow from the recent case of Moseley v News Group 
Newspapers Ltd [2008] EWHC 1777 (QB). In this case, dating from 2008, former 
President of Formula One motor sport Max Mosely was able to argue successfully that his 
privacy had been infringed by unfounded allegations made by the News of the World 
newspaper (however, it is also the case that Mosely failed to get an injunction preventing 
the paper from uploading material onto its website).  
 
Mosely famously subsequently took his case to the European Court, arguing for tighter 
restrictions on publishing on the basis of protecting privacy. The European Court found 
that the ‘current UK system fully corresponded to the resolutions of the Parliamentary 
Assembly of the European Court on media and privacy’, and furthermore that the ‘concept 
of “private life” was sufficiently well understood for newspapers and reporters to be able to 
identify when a publication could infringe the right to respect for private life’.  
 
Mr Mosely had taken his case to the European Court as part of his campaign to force 
newspapers to warn people before publishing stories about their private lives, insisting 
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that he hoped that the law would one day reflect the (better) position that ‘there should be 
prior notification and there should be injunctions’. Mr Mosely’s views would of course 
become caught up in the way that 2011 marked the arrival of the “super-injunction”, or at 
the very least, its exposure. Amongst the different types of injunctions, the “super” variant 
is arguably the most powerful. The essence of a super-injunction and what differentiates it 
from other types is that upon its grant, any publishing of information about the applicant 
which is said to be confidential or private is of course prohibited in the ordinary way, but 
beyond this, there is prohibition on reporting even that the injunction itself actually exists. 
 
Concerns about Max Mosely’s fight in the European court included pro-freedom of 
expression arguments that had he been successful, this would facilitate an increasing 
number of super-injunction applications from celebrities seeking the suppression of 
negative publicity. And the long-standing argument that celebrities actively court media 
publicity which they believe will be helpful for their careers and public profile, and then 
complain bitterly about adverse reportings, can now not only be seen in the familiar 
arenas for debating privacy and press-freedom, but actually in submissions made by 
representatives of the media before the Levenson inquiry.  
 
The Levinson inquiry was of course set up as an integral part of the public inquiry into the 
News of the World scandal. Under the terms of this inquiry, Lord Justice Levenson has the 
authority to call media editors, proprietors and politicians to give evidence under oath. 
Although this enquiry is, and is likely to remain most closely associated with the News of 
the World’s alleged unlawful ‘phone hacking’ its terms of reference are wider, and call on 
Lord Justice Levenson to examine the "culture, practices and ethics of the press, 
"including their relationship with police and the contacts between national newspapers and 
politicians. The enquiry has also heard from a number of celebrities who believe they were 
victims of unethical reporting tactics, including Max Mosely, and also Hugh Grant, Sienna 
Miller and Steve Coogan. Presently, the practical effect of the enquiry on the longstanding 
debates positioning press freedom alongside considerations of personal privacy are 
difficult to predict, but the debate around the proper use of injunctions- both as 
conventionally used and sought and also “super-injunctions” is bound to be a significant 
aspect of this.  
 
 

2. A case study of ‘special types’ of interlocutory injunction: Freezing 
injunctions and Search Orders  

 
In a number of respects these types of interlocutory injunction fit the broad pattern of the 
observations made in relation to injunctions generally, and interlocutory ones more 
specifically. But in other respects, these injunctions also have characteristics which are 
quite different from other interlocutory injunctions.  
 
The Civil Procedure Rules 1999: Freezing injunctions and Search Orders explained 
 
Until 1999 interlocutory injunctions now known as Freezing injunctions and Search Orders 
were known as Mareva injunctions and Anton Piller orders respectively. They were 
renamed in April 1999 by the Civil Procedure Rules as part of the Lord Chancellor’s 
Department’s drive to make the law and its language, and indeed the whole legal process, 
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more simple, more user friendly and more generally accessible. This direction has its 
origins in the famous Woolf Report which identified three central tenets in the (civil) law’s 
failure to meet the needs of ‘ordinary’ people. This would impact on a number of traditional 
legal terms that were given new names in ‘plain English’ which also sought to explain their 
function: this included the replacement of terms such as plaintiff (now ‘claimant’) and ex 
parte (now ‘without notice’). These two interlocutory measures thus ceased to be named 
after key cases relating to their origins, and were renamed accordingly.  
 

(i) Freezing injunctions previously termed Mareva Injunctions  
 
The Freezing injunction is a form of interlocutory relief designed to prevent a defendant 
from moving his assets out of the jurisdiction, or otherwise dealing with them, until the 
action pending against him has been tried by a court. The courts’ jurisdiction in this 
respect now has a clear statutory footing, under the Supreme Court Act 1981. Once again, 
under s. 37(1) and (2), this is where the High Court may by order (whether interlocutory or 
final) grant an injunction or appoint a receiver ‘in all cases in which it appears just and 
convenient to do so’, and (under subsection (2)) ‘Any such order may be made either 
unconditionally or on such terms and conditions as the Court thinks just’. 
 

 General features and considerations of Freezing injunctions  
 
The original name Mareva comes from the case of Mareva Compañia Naviera SA v 
International Bulk Carriers SA [1975] 2 Lloyd’s Rep 509 (although this was not actually the 
first reported case in which the order appears), where the claimants were afraid that the 
defendants would remove their assets from the jurisdiction before the claimants’ claim 
could be heard. Because this is a form of interlocutory relief, the courts are reluctant to be 
drawn into lengthy and detailed assessments of the strengths and weaknesses of the 
applicant’s case at trial. These concerns were evident in Derby & Co. Ltd v Weldon (No. 1) 
[1990] Ch 48, and Parker LJ insisted that there must be no attempt made to persuade the 
court to resolve the dispute by looking at the merits of the underlying claim or any detailed 
arguments ‘on difficult points of law on which the claim of either party may ultimately 
depend’. 
 
In addition, the ‘test’ which must be satisfied by the claimant before a Freezing injunction 
can be granted is much more stringent than under American Cyanamid tests and can be 
found in Re BCCI (No. 9) [1994] 3 All ER 764 (in the judgment of Rattee J and upheld in 
the Court of Appeal) as follows: that the applicant has a good arguable case; the applicant 
has satisfied the court that there are assets within (and, where an extra-territorial order is 
sought, without) the jurisdiction; and that there is a real risk of dissipation or secretion of 
assets so as to render any judgment which the applicant may obtain nugatory.  
 
In terms of what property can be made subject to a Freezing injunction, it can be applied 
to any property belonging to the defendant. Orders may relate to cars, -jewels, and even 
aeroplanes. However, it is also the case that the court will not order delivery of the 
defendant’s clothes, bedding, household goods, or tools of his trade, livestock, equipment, 
etc., and the court should take care not to put the defendant out of business or prevent 
him earning his living. The remedy is also personal against the defendant, and is not 
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intended to confer to the claimant a preferential position in the event of the defendant’s 
bankruptcy. 
 

 Freezing injunctions in light of the growth of international fraud  
 
The increasing concern about ‘international’ frauds has brought the Freezing injunction 
sharply into focus on account of the significance accorded to preventing the removal of 
assets ‘from within the jurisdiction’. Babanaft International Co. SA v Basantine [1990] Ch 
13 and Derby & Co. Ltd v Weldon (Nos 3 & 4) [1990] Ch 65) are authority that Freezing 
injunctions can be granted on a worldwide basis. However, because anybody with notice 
of the injunction can be affected by it, it is granted only in exceptional circumstances, and 
the courts are careful to frame the order so as to protect the position of third parties. 
According to Parker LJ in Derby v Weldon (No. 1) [1990] Ch 48 (at p. 58): 
 
It is to be hoped that in future the observations of Lord Diplock and Lord Templeman [in 
American Cyanamid] will be borne in mind in applications for a Mareva injunction, that 
they will take hours not days and that appeals will be rare. I do not mean by the foregoing 
to indicate that argument as to the principles applying to the grant of a Mareva injunction 
should not be fully argued. With a developing jurisdiction it is inevitable and desirable that 
they should be. What, however, should not be allowed is (1) any attempt to persuade a 
court to resolve disputed questions of fact whether relating to the merits of the underlying 
claim in respect of which a Mareva is sought or relating to the elements of the Mareva 
jurisdiction such as that of dissipation or (2) detailed arguments on difficult points of law on 
which the claim of either party may ultimately depend. 
 

 Search orders (previously Anton Piller orders)  
 
This is a type of interlocutory mandatory injunction which (like the Freezing injunction) now 
derives its jurisdiction from the general power of the High Court, found within s. 37 of the 
Supreme Court Act 1981, to grant an injunction when it appears ‘just and convenient’ to 
do so. Before being renamed in 1999, the order was named after the case which gave it 
judicial recognition by the Court of Appeal, Anton Piller KG v Manufacturing Processes Ltd 
[1976] 2 WLR 162, and it received House of Lords’ approval in Rank Film Distributors Ltd 
v Video Information Centre [1982] AC 380.  
 

 General features and considerations of Search orders 
 
A Search order is obtained what used to be known as ex parte, which means in the 
defendant’s absence, and has now been renamed ‘without notice’. It is used where the 
court believes there is a danger that the defendant will remove or destroy documents or 
other property ‘evidence’ relating to the claimant’s case (e.g., money, papers, or illegal 
copies of music or films), which may or may not actually be the subject matter of the 
dispute. In addition to ordering the defendant not to move or destroy evidence, the court 
may require him to allow the claimant to inspect the relevant evidence or property at the 
defendant’s premises. This is not tantamount to a search warrant, and the defendant is 
required only to allow the claimant to carry out an inspection of the property. 
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The order is very powerful, and the courts are concerned to protect the interests of 
defendants, as Lord Wilberforce observed in Rank Film Distributors Ltd: 
 

Because they operate drastically and because they are made, necessarily, ex parte—i.e., 
before the persons affected have been heard, they are closely controlled by the court: see 
the judgment of Lord Denning MR in Anton Piller [1976] Ch 55, 61. They are only granted 
upon clear and compelling evidence, and a number of safeguards in the interest of 
preserving essential rights are introduced. They are an illustration of the adaptability of 
equitable remedies to new situations. 

 
This is manifested in safeguards which are built into the requirements which must be met 
before such an order is made. The key ones are that the applicant (for the order) must 
show: a strong prima facie case; that the damage (potential or actual) must be very 
serious for the applicant; there is a real possibility that the evidence will be destroyed; and 
that the injunction would do no real harm to the defendant or the defendant’s case. 
 

 Issues remaining in current use of Freezing injunctions and Search orders  
 
The Civil Procedure Rules 1999 under which these special interlocutory injunctions were 
renamed were concerned with increasing simplicity promoting accessibility to law and 
legal processes. There are interesting issues arising from the renaming exercise itself, but 
these remaining materials are concerned with the underlying function of these ‘special’ 
instruments, beyond their new names, which remain unchanged. These issues relate to 
the way in which the requirements governing their use can be seen to reflect the way in 
which they are seeking to strike a balance between, on the one hand, potentially 
safeguarding claimants’ abilities to bring actions; and, on the other, pre-judging 
defendants and their activities at a time before trial through discussions of the criteria 
which must be met before such an order can be granted.  
 
These instruments remain very powerful ones, and are capable of having considerable 
impact upon a defendant and his interests notwithstanding the safeguards in place which 
reflect mindfulness of this—because the ‘pre-trial’ location for these discussions makes 
this inevitable to some degree. However, it is not difficult to appreciate their potential use 
and application in the age of international fraud, in which property rights (relating to films 
and music, for example) are increasingly under threat from increasingly digitised 
technologies and global ‘access’ made possible by the internet (which is also an important 
point of reference for a number of concerns about the increasingly international reach of 
fraud), and from ever more sophisticated displays of deliberately self-interested behaviour. 
These challenges suggest that the need continually to assess and reassess interests and 
consequences which are at best competing (and more often actively in conflict) is likely to 
remain, and is more than likely set to increase.  
 
 
(IV) Outcomes in equity’s discretion, specific performance, injunctions, and 
‘damages in lieu’ 
 
The background ‘story’ which explains equity’s emergence and its relationship with the 
common law can be found throughout leading texts and key readings in equity and trusts, 
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and reference has already been made to the rationale for equity’s origins and 
developments, and the nature of these in relation to those of the common law. The 
introduction made to this in this chapter also included very brief reference to the way in 
which this can be seen in the nature of the administration of civil justice, with the common 
law courts and court of equity being administered separately until their fusion by the 
Judicature Acts 1873–75. This meant that historically the remedies of common law and 
equity were administered separately. 
 
This in turn meant that a claimant was in a very difficult position in terms of deciding 
whether to seek equity’s assistance, and thus gain access to its more flexible remedies, or 
play safe in the event of a breach of his legal rights and seek relief from the common law. 
This was a very stark choice because prior to 1858 when the Chancery Amendment Act 
(Lord Cairns’ Act) was passed, the Court of Chancery had no power to grant damages 
instead of (or in lieu of) specific performance where it was felt that in the particular 
circumstances equitable relief should not be granted.  
 

 
1. The power to award damages in lieu of specific performance 

 
This power to award damages in lieu of or in addition to specific performance is now found 
in s. 50 of the Supreme Court Act 1981. Accordingly:  
 
Where the Court of Appeal or the High Court has jurisdiction to entertain an application for 
an injunction or specific performance, it may award damages in addition to, or in 
substitution for, an injunction or specific performance.  
 
In this context, much has been made of the way in which the remedy of specific 
performance, in common with grant of an injunction is discretionary, and by no means a 
fait accompli for a litigant. In times when the courts of common law and equity were 
administered separately, a claimant who failed to secure a decree of specific performance 
would then be in the position whereby he had to start his action all over again in the 
common law courts to recover damages. In this respect, ahead of the fusion of jurisdiction 
brought about by the Judicature Acts 1873–75, the 1858 Act gave the Chancery courts 
power to award damages in lieu, or even in addition to, specific performance. 
 
Like specific performance itself, damages granted in lieu of specific performance are 
discretionary, and the claimant will only be able to obtain ‘equitable damages’ where the 
court could have granted him specific performance at the date when the action was 
begun. Moreover, additional damages will only be awarded if there has been some special 
damage to the claimant. 
 

2. The power to award damages in lieu of injunctions 
 
As can be seen in the section above setting out s. 50 of the Supreme Court Act 1981, this 
also provides the basis for the courts’ power to award damages in lieu of injunction. In this 
respect, the jurisdiction and its source within the same provisions within the 1981 Act 
reflect the similarities between specific performance and injunctions which have been 
emphasised in this book up to now. 
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However, it is also the case that alongside these similarities, there are also some distinct 
issues which arise from damages in lieu of injunction. These relate to the way in which 
injunctions are commonly a response to some kind of wrongdoing (whether this requires 
the defendant to be restrained or compelled to ‘right’ a wrong), and thus indicative of 
situations in which damages are much less likely to be adequate than is the case in 
breaches of contract where the possibility of specific performance arises.  
 
What the court must be sure of in considering whether to award damages instead of an 
injunction is that this does not amount to a ‘licence’ permitting the defendant to ‘carry on’ 
as before—subject only to the financial inconvenience of having to pay damages to the 
claimant. These issues were considered in Shelfer v City of London Lighting Co. [1895] 1 
Ch 287, which is now considered a good working rule in response to the issues raised by 
awarding damages instead of actually seeking to control the defendant’s behaviour. 
 

3. The significance of Shelfer v City of London Lighting Co. [1895] 1 Ch 287: 
shedding further light on the implications of granting and not granting an 
injunction 

 
Given the potential impact of awarding damages rather than actually restraining 
behaviour, Shelfer is authority that damages should be awarded in lieu only where the 
injury to the claimant was small; and where the injury is actually capable of being 
estimated in monetary terms, and is of a kind which would be adequately compensated by 
a small payment; and where it would be oppressive to grant an injunction.  
 
The Shelfer principles are obviously open to interpretation, as illustrated in the case of 
Redlands Bricks v Morris [1967], which was considered earlier. But it is the case that the 
courts are generally reluctant to grant damages in lieu, especially where a continuing 
trespass, or a continuing nuisance is complained of. In Kennnaway v Thompson [1980] 3 
WLR 361, the Court of Appeal set aside the trial judge’s refusal to grant an injunction 
against power-boat racing, where damages of £16,000 were awarded in lieu, and 
substituted an order restricting the racing to certain times and limited noise levels. The 
significance of ‘oppression’ can be seen in Gafford v Graham (1999) 77 P & CR 73.  
 
Significantly also, Daniells v Mendonca (1999) 78 P & CR is authority that even if the 
Shelfer criteria are satisfied (thus suggesting damages in lieu) an injunction will still be 
granted if the defendant has acted in bad faith, has recklessly disregarded the claimant’s 
rights, etc. 
 
 

4. ‘Measuring’ damages arising in lieu of specific performance and injunctions  
 
In exercising this power to award damages in lieu of (or in appropriate cases in addition 
to) specific performance or injunctions, one question which remains is that of how this will 
be calculated. Johnson v Agnew [1980] AC 367 is a decision of the House of Lords which 
is authority that damages can only be awarded on the same compensatory basis as the 
common law. This does of course support the assertion that the very origins of equity can 
be understood in relation to the common law and its own operation (noting the references 
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made in chapter 1, and at other points in this text as well as earlier in this chapter, 
considering how equity can be seen to provide support for the law, for legal rights, etc.), 
and there is of course the equitable maxim that ‘equity follows the law’.  
 
The significance of so-called ‘equitable damages’ 
 
Here we work from the premise of Johnson v Agnew, and take a closer look at how 
differently from the common law equity might measure damages. An illustration of how 
this might be different can be seen in Wrotham Park Estate Ltd v Parkside Homes [1974] 
1 WLR 798, where damages awarded were regarded as amounting to a ‘just substitute’, 
which reflected the amount which might reasonably reflect the ‘cost’ to the claimant of 
‘relaxing’ the restrictive covenant to which the defendant was subject (and acting in breach 
of), and moreover that the defendant ‘should not be left in possession of the fruits of their 
wrongdoing’. Significantly, at common law the claimant would only have been able to 
recover nominal damages because he had suffered no loss. However, Surrey County 
Council v Bredero Homes Ltd [1993] 1 WLR 1361 questioned whether the Wrotham Park 
measure of compensation was consistent with Johnson v Agnew. 
 
In Jaggard v Sawyer [1995] 1 WLR 269, an application for an injunction was refused 
because granting an injunction would be oppressive, and so the claimant was awarded 
damages in lieu. In this case, damages were measured as compensation for ‘continuing 
invasion’ of the claimant’s rights, which were calculated ‘not at a ransom price, but at the 
price which might reasonably be demanded by the plaintiff for relaxing the covenant and 
for right of way’. Moreover Lord Bingham MR observed that ‘I can see no reason why a 
judge should not assess damages on the Wrotham Park basis when he declines to 
prevent commission of a future wrong’. 
 


