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The creation of trusts, and the significance of perpetuity rules 
and ones relating to ‘accumulations’ 

 

(I) Introduction: aspirations for wealth preservation and the difficulties 

created from this   

 

This chapter has traditionally been located within the textbook, where it followed 
on from those introducing the nature of the trust, and thereafter the requirements 
which must be met in order for a valid express trust to be created. This position 
has not changed as such, and as the Preface for the 10th edition explains, the 
relocation of perpetuity rules and ones relating to accumulations underpinning 
the creation of a valid trust reflects mainly the prioritization of areas which are 
more mainstream to the contemporary study of trusts, on account of constraints 
of space. Alongside this, recent reform of the law also means that the practical 
significance of these requirements is likely to ensure that it remains a more 
marginal aspect of trusts law as it pertains to the creation of trusts in the twenty-
first century.  

 
In returning to its traditional location, this discussion of perpetuity rules and 
‘accumulations’ was a natural follow-on from introducing the trust as a highly 
versatile instrument which in private law operates across domestic and 
commercial contexts in relation to a number of interests in property. And in the 
book this early emphasis of the trust’s unique ability to confer entitlements for 
those who are intended to benefit from the settlement, whether or not they are 
party to it, is focused on how this is actually achieved. This noted at a very early 
stage that achieving this involves vesting legal title of property subject to the trust 
in someone charged with responsibility to manage the property concerned and 
safeguard the interests of the beneficiary. 
 
In this regard, chapters 3-5 consider that in order to achieve a valid trust, a 
number of requirements must be met. The trust must be constituted (i.e. legal 
title must become vested in the trustee); certainty must also be manifested in 
terms of intention to create a trust, the subject matter of the trust must being 
clear, along with those who are intended to benefit from it; and any formality 
requirements must be complied with. The materials on perpetuity rules and ones 
relating to so-called ‘accumulations’ which must be complied with for a valid trust 
to arise followed on from this logically, and their location within the book up to 
now reflected this. And in acknowledging earlier allusions to how the law of trusts 
is increasingly interfacing with other areas of property law and also commercial 
transactions, when these materials were within the book itself, they also 
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observed how, over time, a number of transactions relating to proprietary 
interests and entitlements have also become swept up into these provisions, 
which were clearly intended for governing the validity of trusts.  
 
As we shall see, a number of these ‘other dealings’ became drawn into perpetuity 
requirements for trusts unintentionally, as evidenced by new law which removes 
them from the reach of this ‘trusts rule’. But for those property arrangements 
which are trusts, it is in remembering that ‘validity requirements’ are always 
concerned to ensure that a trust of property will only arise where one should do 
so. It is from this that we can begin to understand why the creation of trusts has 
always fallen subject to perpetuity requirements, and remains so; and also since 
1800, fallen subject to ones relating to preventing ‘excessive accumulations’.  
 
Introduction to perpetuity rules and their significance:  the reach of the 
trust as a permanent and irrevocable arrangement 
 
The essence of a trust is to direct that property is to be used, if not actually in a 
particular way, then applied for the benefit of a particular beneficiary. And it is in 
this regard that, in the earliest chapters of the book it will have become apparent 
that a permanent irrevocable arrangement comes into being when a settlor 
settles property on trust. There has also been an introduction made to the role of 
the trustee in this arrangement, and to the way in which the incumbent of such an 
office holds legal title to the property, and is charged with managing it in such a 
way as to enable the beneficiary to derive benefit from it. From this premise, 
these materials now explain the trust as a permanent irrevocable arrangement in 
the light of what is known as ‘the rule against perpetuities’. Furthermore the basic 
problem at the heart of the rule against perpetuities is also central for helping to 
explain what is known as the ‘rule against excessive accumulations’.  
 

Settling property on trust: wealth creation, the settlor’s reach and the 
problem of ‘dead hand rule’  

 
What the existence of a trust does in reality is restrict use which can be made of 
the property which is made subject to a trust. Whilst it is the beneficiary or 
beneficiaries in whose favour the trust is declared who will have enjoyment from 
the property, it is the settlor who will direct who receives the property, and often 
what use can be made of it (either directly, or through discretion given to 
trustees). Essentially, trust property must be applied in accordance with the 
terms of the trust, and thus the settlor’s wishes. At its broadest, the term 
‘perpetuity’ applies to trust lawyers’ consideration of the ability of owners of 
property to restrict the way in which those who receive their property are able to 
utilize it. This is very important because it can involve looking at situations in 
which subsequent holders of title are not able to deal with property as freely as 
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the person who has imposed the restrictions was once able to do. At the most 
extreme, this could involve interference with free applications of property on 
account of the wishes of long-ago generations, and not just ones from the recent 
past. 

 

The rule against perpetuities, and the closely related one applying to 
accumulations, operate to place limits on the ability of the present generation to 
tie up property into the future. The reason for this is that property subject to a 
trust is property which must be applied subject to conditions, and cannot be 
freely used. In allowing this the free use of property is prevented, and thus the 
law places limits on the way in which restrictions can limit future generations. 

 

Trusts, wealth preservation, and the ‘dead hand rule’ 

 
Trusts are historically associated with the object of the preservation of wealth, 
and restrictions on its use will help to encourage this: settling property in such a 
way is advantageous from this perspective. More detailed explanation of this will 
follow shortly, but essentially the rule against perpetuities operates in a manner 
which ensures that there are limits on the time allowed for property actually to 
vest in its intended beneficial owner. It is from this that limits on the duration 
which property can be held on trust arise. This, along with the closely related rule 
against excessive accumulations (which fetters a settlor’s ability to direct the 
accumulation of income generated under a trust) is a reflection of the desirability 
of wealth preservation and also its limits. As generations pass, the law 
recognizes that there must be limits on the ability of one generation to dictate the 
preservation (or devolution) of property to generations which follow. The law 
central to this has evolved into two distinct rules: the rule against perpetuity and 
the rule against excessive accumulations. The former rule places time limits in 
which trust property must vest and thus be subject to a trust, and the latter places 
limits on how long income accumulated under a trust can be ‘tied into’ such 
settlements. However, both are premised on recognition by the law of the need to 
limit the way in which the living can be controlled by the wishes of their 
ancestors: it limits the operation of what is sometimes known as the ‘dead hand 
rule’. As Ruth Deech has noted, in ‘Lives in Being Revisited’ (1981) LQR, at 594: 

 
the Rule [against perpetuities] is necessary in order to strike a balance between on the 
one hand the freedom of the present generation and, on the other, that of future 
generations to deal as they wish with the property in which they have interests. If a settlor 
had total liberty to dispose of his property among future beneficiaries, the recipients, 
being fettered by his wishes, would never enjoy that same freedom in turn. 
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Striking the balance: dead hand rule v present autonomy 

 
Given that property held on trust is property which is tied, and its use restricted, 
the rules against perpetuities and also excessive accumulations can be seen as 
reflections of the tension between the preservation of wealth and the actual 
creation of wealth. It can furthermore even be seen as indicative of conflict 
between private familial wealth and a more public wider economic wellbeing, 
which can itself also cut across the preservation–creation axis. As Ruth Deech 
continues, in her critique of the dead hand rule (as cited above): 
 

The liberty to make fresh rearrangements of assets is necessary. . . to be rid of irksome 
conditions attached by earlier donors to the enjoyment of income but also in order to be 
able to manoeuvre in the light of new tax laws, changes in the nature of property and in 
the personal circumstances of the beneficiaries, unforeseeable by the best intentioned 
and most perspicuous of donors. 

 

Dissatisfaction with the law, policy focus and the genesis of the 
Perpetuities and Accumulations Act 2009  

 

A more detailed consideration is now given to the rule against perpetuity and the 
rule against excessive accumulations in turn. The traditional operation of each 
will be discussed closely alongside the proposals for their reform which has 
recently been concluded- firstly by the enactment of legislation during 2009, and 
then in its implementation in 2010.  

 

Notwithstanding the rationale behind the rule against perpetuity and the rule 
against excessive accumulations of income in respect of property settled subject 
to a trust, the Law Commission’s Report, The Law of Trusts. The Rules against 
Perpetuities and Excessive Accumulations (Law Com. No. 251 (1998)) provides 
some insight into why calls for their modification, and even abolition have been 
made many times recently. Historically, the view taken by this text has been that 
historical justifications for the rules, which are very much founded on family 
settlements and Britain’s pre-industrial economy, are not necessarily strong 
arguments for a law on perpetuities, notwithstanding the eminently sensible 
limiting rationale they propose. It has consistently been entreated that better 
ways of achieving control over settlors’ desires to control are through wider 
powers of investment and through mechanisms for the variation of trusts. 
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Against this backdrop, the rules against perpetuities and excessive 
accumulations has a recent longstanding history of being on the reform agenda. 
In 1993 the Law Commission published The Law of Trusts. The Rules against 
Perpetuities and Excessive Accumulations, Consultation Paper No. 133 (1993), 
and following responses to that paper, in the Law Commission Report of the 
same name, noted above, appeared in 1998. Ultimately this resulted in passage 
into law of the Perpetuities Act 2009.  
 
Commenting on the then current regime, a twin system of common law and 
statutory provisions, both the Consultation and Report reflect the two central 
issues surrounding the rules’ status in modern law. They raise the question of 
whether some restriction on the ability to tie up property is necessary and, 
thereafter, whether the (then) current law represented the best means of 
achieving this. The Law Commission did conclude that there was continuing 
need to prevent property being tied up in a restricted manner, but stopped short 
of recommending abolition of the rule, notwithstanding extensive criticism levied 
at traditional approaches. But a considerable overhaul of existing provisions was 
recommended, as we can now see in the provisions of the 2009 Act. 
 
The Law Commission’s 1998 Report followed the Consultation dating from 1993, 
which was delayed by its own admission, and explained (at 2, 1998) on account 
of staff shortages and ‘the pressure to complete more urgent projects’. It was 
always thought that whenever legislative reform would actually appear that whilst 
much of the traditional law would cease to have any relevance, at any rate 
prospectively, but that actually it was not intended that any legislation should 
have any automatic retroactive effect. From this it appeared during the 1990s 
reform initiatives that the common law would have continuing relevance for at 
least for one more lifetime. Nevertheless, as suggested above, the attention 
accorded to perpetuities in teaching undertaken by law schools has diminished in 
recent times, and especially from the 1990s, in light of the Law Commission’s 
recommendations for reform. This signaled a general trend for curtailing study 
focus on perpetuity rules, and even before being relocated to the Online 
Resource Centre treatment of perpetuities in this text concentrated on providing 
only an outline of the then current law, and the proposals for reform.   
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(II) Perpetuity rules  
 

In this regard, considering traditional law alongside proposals for reform provided 
a point of reference for the law in what became long and drawn out ‘transitional 
phase’. It was also felt that making close cross referencing of traditional law and 
policy associated with reform would help to bolster understanding of the rationale 
behind reform. This is because the Law Commission work did provide, alongside 
the proposed direction of reforms, a fairly clear as well as comprehensive 
account of the then current law at common law and under statute. This was no 
small thing in what has long been regarded as a very complicated and often 
‘clumsy’ area of trusts law. 

 

Traditional law and its historical background 

 
Within the broad introduction above, it is clear that ‘perpetuity’ is a by-word for 
restrictions placed on future dealings with property. That desire to restrict free 
alienation (or use or application) of property historically has its origins in the 
ownership of land: historically, the desire to restrict freedom to deal freely with 
property has its origins in land ownership. Land ownership is in many respects 
still the ultimate expression of property ownership, but as the introductory chapter 
explained, it was with interests in land that principles of property ownership 
originally became carved out. As a result of the desire of landowners to preserve 
their rights in and enjoyment of property, those who became expert in 
conveyancing developed forms of ‘settlements’ of property designed to achieve 
less than unfettered entitlement to land when property passes. And it is in this 
context that English law has sought to restrict the extent to which these intended 
restrictions can operate. Just as the term ‘perpetuity’ is used to illustrate 
restrictions placed on future dealings with property, ‘the rule against perpetuities’ 
has developed to place limits on such restrictions on free dealings with property. 

 

Rule against perpetuities: an unhelpful term? 

 
The way the rule against perpetuities works is to operate to restrict the time 
within which future interests (i.e. ones which do not take effect immediately) in 
property created by a disposition must vest (or take effect). This is not an easy 
area of trusts law to comprehend, and as the Law Commission noted in its 
Report, even the term ‘rule against perpetuities’ lacks a certain intrinsic 
helpfulness. Notwithstanding that the term ‘perpetuity’ fits what has been said 
about the prevention of present and future generations being tied into the wishes 
of their ancestors, it is also the case that the rule against perpetuities is actually 
directly concerned with the commencement of interests, rather than with their 
actual duration (by restricting the time within which future interests must vest for 
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the disposition to be valid). However, as the Law Commission notes (at 3, 1998), 
restrictions on the time within which future interests can be created will almost 
always have the effect of limiting the life of a trust. The Law Commission, in citing 
Simpson (1979) ‘Entails and Perpetuities’ 24 Jur Rev 1, 17, also points to 
ambiguity in use of the term ‘against’, emphasizing instead the permissive effect 
of the rule: 

 
The rule against perpetuities, to be comprehended, must be understood as permitting 
them within limits, and most modern discussion of the rule. . . is distorted by a failure to 
appreciate that the contemporary oddity of the rule lies not in what it prevents, but in how 
much it allows. 

 

Emergence of ‘restrictions on restrictions’: development of the common 
law 

 
The common law on perpetuities developed in the sixteenth and seventeenth 
centuries, directed primarily at settlements of land. At that time, equity allowed 
the creation of future interests, whereas the common law did not. Because Uses 
(the early form of trust instrument, introduced in chapter 1) were executed, the 
common law was faced with the problem of dealing with future interests in land, 
which previously had been recognized only in equity. In summary, then, an 
incidental effect of the Statute of Uses was to enable successive future interests 
to be created at common law. One consequence of this was that land could more 
easily be rendered un-saleable, and in particular testators could ensure that large 
estates remained in the family for many generations, since by creating a 
succession of limited estates it was possible to ensure that nobody was in a 
position to convey an entire -unencumbered fee simple. The creation of 
potentially infinite successive future interests was eventually curbed by the 
development of the common law rule against perpetuities. The rule therefore 
represented a compromise between the policy of assisting the prudent 
management of family wealth across generations on the one hand, and the 
prevention of schemes for tying up property for unacceptably long periods on the 
other. 

 

Perpetuity rules and their modification over time 

 
Since its original inception, however, the policy behind the rule has undergone 
modification. Although it was originally developed in the context of settlements of 
land, in the twenty-first century the rule has come to apply in respect of all kinds 
of interests in property, both real and personal. Since nowadays settlements of 
land (as considered in chapter 15) are very rare, mainly for reasons which are 
unconnected with perpetuities and which are considered in chapter 2, it has been 
argued that early fears about tying up land for generations should no longer 
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govern modern policy. This is certainly very strongly present as an argument 
throughout the Law Commission documentation from 1993 and 1998. 
 
The chief scope of the rule prior to reform introduced by the Perpetuities Act 
2009 was in fact within settlements of personalty (i.e. property which is not land), 
which are mostly set up with a view to tax saving. But because fiscal law alters 
fairly rapidly, there is in any case an in-built disincentive to create long-term, 
immoveable arrangements. The Law Commission recognized this as valid 
critique of such a rigid prohibition against such settlements, and by the same 
token therefore, as potentially less of a justification for a stringent rule against 
perpetuities. 
 
 
Continuing development in the rule against perpetuity 
 
A closer examination of the Law Commission Report provides insight into why 
the rule against perpetuities has long been considered anachronistic, and why 
there have been frequent calls for its abolition. The Law Commission does 
concur that the rule against excessive accumulations should go—which it admits 
has very little purpose, and actually creates a number of practical difficulties. And 
although the Law Commission insisted that some provisions against perpetuity 
must remain in force, it did recommend that the law was in need of considerable 
overhaul. This view in turn rested on a conclusion that traditional approaches 
were complicated and even inaccessible. Here, the Law Commission accepted 
(at 2, 1998) that then current law was ‘needlessly complicated’ and so to the 
point that it can ‘only be understood by specialists’ and even that ‘In a number of 
situations it is uncertain whether or how it applies.’ 

 

The modern law prior to enactment of the Perpetuities and Accumulations 
Act 2009: how did it apply and how did it ‘work’? 

 
The modern law hinged on whether or not the disposition in question came into 
being before 16 July 1964, the date on which the Perpetuities and Accumulations 
Act 1964 came into force. Before looking at the provisions of the common law 
and of the 1964 Act, generally the thrust of the provisions under the statute and 
at common law alike concerns what are known as ‘future’ interests in property. 
Much complicated discussion could follow around the nature and reach of future 
interests, but the purpose here is to give a very simple explanation, and to relate 
them to the traditional rationale of restricting the dead hand rule at the heart of 
perpetuities law. An interest which is a future interest is, at this extremely basic 
level of operation and understanding, an interest in property which is not created 
and does not take effect immediately. And, following on from this idea of a future 
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interest, as distinct from one which is immediate, the rule against perpetuities 
operates to restrict the time within which future interests can be created. It is this 
in turn which has the effect of limiting the life of the trust. 
 

Future interests and their creation: the significance of time 

At common law, the rule against perpetuities operates so that a future interest in 
any type of property is only valid where there is no possibility that the interest 
may vest or commence outside the perpetuity period. And where there is the 
possibility that it may do so outside the perpetuity period, the interest is void from 
the date that the instrument purporting to create it takes effect. In this respect, 
the ‘perpetuity period’ referred to consists of one or more ‘lives in being’ plus a 
period of 21 years, and where relevant a period of gestation (as the Law 
Commission explains in para. 1.7, a child in utero, or en ventre sa mere is treated 
as a life in being for the purposes of the rule against perpetuities; explained in 
para. 4.11). It is from this measure of the ‘life in being’ that the ‘royal lives’ clause 
has become central. This became a favoured device of those drafting 
settlements since its effect is to terminate the period applicable to the vesting of 
the gift 21 years after the death of the survivor of all those members of the royal 
family who are alive at the date of the disposition. Such a clause always 
validated the gift, since it could not vest more than 21 years after the death of 
somebody living at the date of the disposition, and doubtless royal lives clauses 
became significant because royalty tend to be long-lived! 

 

Understanding the common law: guidance from law reform, and reasoning 
backwards 

 
This position is not easy to grasp, and even the Law Commission policy 
documentation castigating the law’s complexity ‘explained’ the law with only 
relative clarity (alongside other accounts of it). This is itself in itself in many 
respects the most appropriate precursor to explain why things were deemed in 
need of change. Shortly, it will become apparent how original reforms in 1964 
tried to improve on the common law position. Looking at the 1964 Act’s 
provisions does in a backward-reasoning way actually explain the common law 
position better than seeking to put it into words alone does. But first, there is the 
need to consider the idea of an ‘interest’ to make sense of the central notion of a 
‘future’ interest. In so doing, you will need an appreciation of interests which are 
‘vesting’ and ones which are ‘contingent’. 

 

Vesting and contingent interests In order for an interest to vest to arise, three 
factors had to be present (see, for example, the similar definition in Law Com. 
251, at para. 4.2). First, the person who is to have the interest must be in 
existence, and identifiable as the person entitled. Second, the size of the interest 
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must be known for certain. Third, nothing further must need to happen before the 
person in question becomes entitled to the interest. For example, an interest can 
vest where the person is a living human who is identified by name in the 
settlement; and the size of his interest is certain (e.g., a fee simple in remainder); 
and there are no conditions which have to be fulfilled beyond this. It would be 
different if, for example, the interest could only be obtained if the intended 
recipient were to marry (since, unlike death, marriage need not occur); or 
complete study for a degree and graduate from university. Where the obtaining of 
an interest is dependent on certain conditions coming into play, the interest is 
known as a contingent interest. 

 

Common law: problematic development and calls for reform 

 
The common law provisions were traditionally highly complex, and it is difficult 
even to formulate a basic understanding of them, even in the comparatively clear 
way in which they are set out in the Law Commission Report. It is also the case 
that criticism of the common law arose from its harsh operation, as much as its 
complex nature. A basic appreciation of how the common law could operate 
harshly can be gleaned by reference to the provision as it was explained above. 
This requires appreciation of the way in which a future interest in property would 
be rendered void ab initio if there is any possibility that it might vest outside the 
perpetuity period. This meant that a future interest could, and indeed would, be 
rendered void at the outset if vesting outside the perpetuity period were even a 
possibility (without establishing when it might actually vest). This had the effect of 
‘killing’ a number of future interests which might not violate the perpetuity rule at 
all. 
 
Both criticisms of complexity and also undue harshness started to gather 
momentum in the 1950s and reforms were introduced in 1964 for dispositions 
taking effect prospectively (after 15 July of that year) by the enactment of the 
Perpetuities and Accumulations Act 1964. 
 

Statutory perpetuity requirements prior to 2009 and the common law 
position: an outline 

 
This legislation from 1964 introduced two key changes to the common law. One 
sought to avoid harshness resulting from a future interest being void from the 
outset simply on account of the possibility that it might vest outside the perpetuity 
period. The other substituted a fixed perpetuity period for the common law life in 
being plus 21 years. The Law Commission Report statutory provisions are 
summarized as -follows (at 4, 1998): 
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Where an instrument creates a future interest after 15 July 1964— 
(1) That instrument will only be void where it (the interest) must vest or take 

effect (if at all) outside the perpetuity period; 
(2) It is therefore necessary to ‘wait and see’, if need be for the whole perpetuity 

period, to determine whether the instrument is valid; and 
(3) An alternative perpetuity period of up to 80 years may be employed instead 

of a life in being plus 21 years. 

 

Future interests and ‘wait and see’ The 1964 Act’s ‘wait and see’ principle 
sought to address the way in which, at common law, a future interest would be 
void from the outset simply on account of the possibility that it might vest outside 
the perpetuity period. This was perceived as a cause of undue harshness, on 
account of the ‘hardest line’ taken on future interests just on the possibility that 
they might infringe the perpetuity period, and regardless of the way in which 
many would doubtless not actually do so. ‘Wait and see’ completely altered the 
vista by focusing not on the possibility that an interest may vest outside the 
perpetuity period, but by switching emphasis completely to situations where it 
must actually do so. Thus ‘wait and see’ ensures that an interest will not be void 
until such time as it becomes apparent that it must vest outside the perpetuity 
period. In addition, the provision of a fixed statutory maximum perpetuity period 
of (not exceeding) 80 years, replacing the life in being plus 21 years at common 
law, was extremely radical—not so much because of the apparent extended 
period of time for vesting, but because it brought to the rules some much needed 
certainty. 

 

Common law and statutory regimes  

Although the statutory provisions were intended to respond to the complexity and 
harshness of the common law, the two regimes exist side by side even in 
dispositions taking effect post-1964. Indeed, the ‘wait and see’ sections in the 
1964 Act apply only to those which are void under the common law rule. The 
result is therefore a two-stage process, in which the common law rules must be 
applied first. If the disposition is valid at common law, that is the end of the 
matter. Only if it would have been void at common law do the provisions of the 
Act apply, in which case a ‘wait and see’ operation is triggered. This means that 
time is allowed to run to see whether the gift does in fact vest within the permitted 
period. 

 

Relationship between common law and the 1964 statutory provisions: more 
detail 

 
The interrelationship between the regimes could be extremely complicated, 
however, because if the gift is valid at common law the Act never applies. Under 
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the Act, the donor may expressly stipulate for a period not exceeding 80 years, 
which it was envisioned would replace the use of ‘royal lives’ clauses, but this 
does not actually appear to have occurred. It used to be thought this had to be 
done expressly and it would not be enough simply to fix a date, so that, for 
example, a gift ‘to be given equally to the issue of X, living on 1 January 2030’ 
would be void even in the case of a 1980 disposition. However, in Re Green’s 
WT [1985] 3 All ER 455, Nourse J upheld a similar disposition, made in 1976, for 
the establishment of a charitable foundation on 1 January 2020 unless an event 
stated in the gift had occurred before then. A mother believed that her son who, 
as one of the crew of a bomber, had been killed in the Second World War, was 
still alive, and the gift to the charity took effect only if he had not claimed the 
property by the date stipulated. The court held that the gift to charity was not void 
for perpetuity. 
 
Where the Act applied, the period during which the trustees could wait and see 
was calculated as follows, assuming that the 80-year period or other express 
choice has not been made. A list of all those who count as ‘lives’ by virtue of s. 
3(5) is made and, on the death of the last survivor of them all, a further 21 years 
is added. This gives the maximum time for which wait and see is permitted. If at 
any time before the expiry of that period it becomes evident that a disposition 
cannot vest in time, then and only then is it treated as being void. Otherwise, the 
period is allowed to run its course to see if it will vest in time. 

 

Mapping common law and 1964 Act provisions: concerns and future 
directions 

 
For reasons suggested earlier it always seemed likely that the common law 
would continue to be relevant at least for one more lifetime. But it was always 
difficult to grasp with much confidence, and by the Law Commission’s own 
admission, it was not simply complicated but actually ‘needlessly complicated’.  
 
This accusation in the 1998 Report was accompanied by its accusation that the 
then current law is actually out of touch with modern uses of property rights. This 
is because, as explained above, the rules originated with wills and trusts around 
family settlements, but their application has not remained so confined. Key 
difficulties in the traditional law can be seen in situations where property interests 
spring from contexts outside these traditional ones, itself a reflection of the 
dynamism of property and proprietary interests. It is also in some respects a 
reflection of changing adaptations of trusts and their applications. 
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Family settlements and continuing justification of the rule against 
perpetuities 

 

Family settlement trusts are of course very uncommon today, while commercial 
transactions and dealings with property much more readily typify use made of 
interests arising in respect of property. And while the justification for the rule 
against perpetuities developed around the paradigm of the family trust, what has 
happened is that, without critical appraisal of the rule and its justifications, it has 
become applied to interests which are far removed from this model. The Law 
Commission accepted that the justifications surrounding the family-type trust 
simply did not extend to these newer manifestations of proprietary interest. And 
in addition to the fact that its extended reach was created by accident, exporting 
the rule to a much wider range of interests is actually capable of creating 
considerable practical difficulties in commercial transactions. To this end, the 
Law Commission made a series of recommendations in its 1998 Report. These 
are set out in brief below, considered alongside and against the proposed 
benefits which such direction in reform can achieve. 

 

Conclusions of the Law Commission’s enquiries 

 

The 1998 Report sets out in great detail why reform was due in this sphere, and 
the way in which the new proposals are envisaged to bring much-needed 
improvement to the traditional operation of the rule against perpetuities. These 
are set out in outline below, but the most appropriate starting point is the 
fundamental premise on which the reforms are explained. The remit of the Law 
Commission’s 1993 Consultation offered four possible options in light of 
concerns about what was the current state of the law. First was the option of no 
change to existing law, and at the other extreme rested the possibility of 
abandoning the rule against perpetuities. Other options arose in the shape of 
replacement of the rule against perpetuities with a new rule, or reforming the rule 
against perpetuities. Thereafter, the subsequent Report is premised on the need 
to keep some control over the ‘dead hand rule’. 
 
The Law Commission did not think that control over perpetuities should be 
abolished altogether, and in its assessment of the issues, it concluded that some 
limits on the power of property owners to dictate its future use should remain. 
This is a matter which should remain within the law’s reach, and this was itself 
premised on the idea that greater appropriateness had to be built into reform. But 
the actual reasoning behind the Law Commission’s assessment that some form 
of the rule should remain (and not actually be abolished, or replaced with 
something completely different) is worthy of attention before an examination is 
made of the actual direction of the proposals for reform. 
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A rule which should remain within the law’s reach? 

 
There are a number of references in the 1998 Report, both direct and indirect, to 
the way in which some control should be maintained over attempts by one 
generation to restrict the free application and devolution of property by 
successive generations. The proposed reformed rule will now only apply to 
interests in property arising under wills and family settlements, but it is deemed to 
be necessary and desirable to maintain its reach in such situations. Restricting 
the rule against perpetuity to ‘successive estates and interests in property and to 
powers of appointment’ in this way will, according to the Law Commission, 
restore the original function of the rule. It removes from the reach of the rule 
circumstances where ‘that justification is absent’. In the outline of the principal 
recommended reforms, the Law Commission did acknowledge that there was no 
universal agreement even that the rule should remain at all, even in its original 
context. According to the Report (at 8, 1998) there was a ‘distinguished minority’ 
of respondents to the consultation process calling for the rule to be abolished 
rather than reformed, on grounds which were grouped by the Law Commission 
under limitations which were no longer necessary, or which could be achieved by 
alternative means (e.g., statutory powers of sale; legislation relating to taxation; 
and legal facilities for the variation of trusts). 

 

Retention not abolition: scope of reform 

 
Notwithstanding the arguments against retaining the rule against perpetuities, the 
Law Commission nevertheless concluded that it should be retained in some form. 
The case in favour of controlling the ‘dead hand rule’ outweighed arguments 
against its continuing application, but the Law Commission acknowledged that 
this should be framed in reference to an approach which is described as 
inclusionary rather than exclusionary. The Law Commission explained this focus 
as one which defines interests which should be subject to the rule against 
perpetuities, rather than those which should not. This is an approach in which the 
‘test’ is whether there is a need to control the dead hand rule: where there is, the 
rule will apply; where there is not, the rule shall not. 
 

The ‘dead hand rule’ and balance in the law’s approach  

The question which arises from this new approach (and even ‘test’) is whether 
the Law Commission has given sufficient and appropriate consideration to the 
much-vaunted negativity of the ‘dead hand rule’. It is suggested that there is 
much which points to the affirmative, and that in terms of interests and estates 
created by trusts and under wills, it is not in the interests of beneficiaries or 
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society in general that the present is ruled by the minds, prejudices, and wisdoms 
of the past. In terms of making an assessment of the relationship between past 
and present, and achieving the most appropriate degree of consonance between 
the two, many historians approach this through use of the principle of historical 
process. In this framework, ‘the present’ is regarded as being part of a continuing 
evolution of societal processes, and part of a trajectory which is still unfolding. 
Indeed, in a directly applicable manifestation of this, the Law Commission itself 
acknowledges in the 1998 Report that it is not possible to rule against new kinds 
of property rights arising in the future. If this is the case, then it must follow that 
even very well-intentioned ancestral views on the ‘best ways’ of managing 
property cannot be accorded equal let alone greater value than current 
understanding of property and optimizing its use at any given point in time. 

 

New law: a rule with direction, purpose, and rationale 

 
What remains by adopting such an inclusionary approach is, according to the 
Law Commission, a rule with more limited application, but with clear purpose. 
The Law Commission accepted that the rule against perpetuities was being 
applied to a number of transactions to which it was wholly inappropriate given its 
origins in familial wealth preservation, and that because of this, it should have a 
restricted ambit and reach. Here, it should only apply to rights arising under wills 
and trusts. Pension schemes should be exempt from the rule’s applications, and 
it should not apply to certain rights over property such as options, and rights of 
first refusal, future easements, etc. created after the enactment of new 
perpetuities legislation. 
 

More limited but more appropriate application  

To address traditional difficulties of uncertainty as to whether the rule applies and 
the consequent degree of expertise required for advising clients, the Law 
Commission has proposed that the circumstances in which a transaction is 
subject to any new rule against perpetuities be set out clearly in statute. This is of 
course the realization of the new law’s proposed inclusionary approach. 

 

New single statutory perpetuity period to offer certainty and flexibility  

The Law Commission recommended that there should be one fixed perpetuity 
period of 125 years. Under the proposals embodied in the 2009 Act a future 
interest or right would only be void for perpetuity when it became clear that it 
would not take effect within 125 years from the date on which the instrument 
creating it took effect. This incorporates the virtues of the 1964 Act evident in its 
‘wait and see’ provisions, which acts as a device to prevent future interests being 
struck out ab initio (on grounds of possibility of vesting outside the perpetuity 
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period) as is the case under the common law. The fixed statutory maximum 
period is more generous than statutory provision under the 1964 Act, and as 
such would help to promote flexible and confident dealings with property. The 
manner in which it is fixed also removes the clumsiness and certainty arising in 
the common law, and will almost certainly sound the death knell of ‘royal lives 
clauses’. 

 

Key perceived benefits of reform  
Following the main body of the document, the Law Commission set out the 
intended beneficial effects of the reforms at length. These clustered around 
promoting greater confidence in dealings with property and thus facilitation of 
them; encouraging greater flexibility in dealings with property and drafting trusts; 
provision of greater access to the law and reduction of scope for error in respect 
of stating the law; and facilitating the production of documents which are 
simplified and less lengthy, with the result of a reduction of costs incurred for 
legal and related professional services. 

 

The rule against perpetuities and the Perpetuities and Accumulations Act 
2009 

 

According to the Perpetuities and Accumulations Act 2009 (Commencement) 
Order 2010, made on the 5 January 2010, the Perpetuities and Accumulations 
Act 2009 came into force on the 6 April 2010. So what does this mean as far as 
changes in law are concerned? We will come to this shortly but it is also the case 
that as well as giving us the modern law relating to perpetuities and 
accumulations (on which see below), the 2009 Act is also something of a legal 
landmark. Indeed, the Act was the first piece of primary legislation to enter 
Parliament under the trial of a House of Lords procedure for legislation 
implementing Law Commission recommendations. More material can be found 
on the procedural aspects which make the Perpetuities and Accumulations Act 
2009 a legal landmark in the First Report of the Session 2007-08 of the House of 
Lords’ Procedure Committee, but here on these materials focus on the Act’s 
substantive significance for the law of trusts.  Here a comprehensive and yet 
fairly brief summary of the legislation now provided is based on that provided by 
the Law Commission whose recommendations for law reform it reflects. 

 

The Act gives effect to the Law Commission’s 1998 Report. The Act is 
prospective and (subject to one exception outlined below) only applies to trusts 
which take effect after commencement, and wills which are executed and take 
effect after commencement. 
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The key changes made by the Act in relation to the rule against perpetuities are:  

 The Act ends the uncertainty involved in determining the perpetuity period by 

imposing a single, mandatory perpetuity period, to act as a long-stop for 

settlors and testators.   

 This period, where it applies (on which see shortly) is now 125 years. 

 The perpetuity period applies irrespective of whatever the instrument creating 

the estate or interest provided.  This will eliminate the uncertainty of calculating 

perpetuity periods based on the duration of lives in being.  It will also reduce 

the difficulties faced by trustees in administering trust property subject to 

different perpetuity periods.  

 The rule only applies to future estates and interests in property that are held 

on trust.  The effect of this is that the rule no longer applies to commercial 

interests in property such as future easements, options and rights of pre-

emption.  

 The application of the rule is confined entirely to the Act, removing the need to 

have recourse to the common law in determining whether the rule applies to a 

particular estate or interest.  

 There is a clear exemption for all pension schemes.  

 The Act is generally prospective. However, where trustees of an existing trust 

that uses lives in being to determine the perpetuity period are unsure whether 

the period has ended, they are able to “opt in” to the Act’s perpetuities 

provisions.  

 

The rule against inalienability: rule against perpetual trusts 

In chapter 3’s consideration of certainty requirements and the ‘beneficiary 
principle’, note was made of the rule against inalienability. This is more 
commonly known as the rule against perpetual trusts. 

 

Point of reference and point of revision  

In terms of relating the rule against inalienability to the very similar sounding ‘rule 
against perpetuity’ it should be clear that while the latter relates to future vesting 
of interests and estates, the former rule against perpetual trusts does something 
quite different. Confusion between the two is easier to avoid where reference is 
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made to the rule against perpetuities as the rule against ‘remoteness in vesting’. 
At this point the rule against perpetual trusts sounds quite different, and of course 
it is. This is even more clear when using its term as the rule against inalienability. 
The rule against perpetual trusts relates to the duration of trusts for non-
charitable purposes. As we discovered in chapter 3 these instruments are usually 
void for want of a beneficiary in a position to enforce the trust, under the authority 
provided by Re Astor’s ST [1952]. But even for those dispositions where validity 
is upheld notwithstanding violation of the beneficiary principle, an additional 
problem with their validity comes from the way in which they may be perpetual or 
everlasting. To avoid this, as was explained earlier, they are only valid for the 
perpetuity period (even dispositions which are valid without a beneficiary). 

 
It should have been clear in chapter 3 that the litigation which arises reveals 
these trusts as highly problematic in terms of enforcement and monitoring 
performance of them. In this respect, as the Law Commission notes in its 1998 
documentation, the rule against inalienability is a device to limit the operation of 
such trusts in light of these difficulties, and certainly to curtail their development. 
The materials in chapter 3 did intend to invite a more critical appraisal of the 
‘private purpose trusts’ than the Law Commission actually engages in, although 
the discussion in the Report does proceed to explain why the rule against 
inalienability has not been considered within the provinces of the enquiry. 
According to the Law Commission it “belongs more properly in a review of the 
law governing non-charitable purpose trusts” 
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(III) Rule against excessive accumulations  

The legislation that we have encountered in these materials so far has been the 
Perpetuities and Accumulations Acts of 1964 2009. From these titles we can 
glean that the relevant law and its reforms concerns something in addition to law 
designed to prevent property being tied up on trust over very long periods of 
time, by requiring that it vests in a beneficiary within a specified period of time. 
This timeframe is now 125 years (operating prospectively), courtesy of the 2009 
Act. And alongside this the 2009 Act also provides for what is known as 
“accumulations” of trust property.   
 
The rule against excessive accumulations is distinct from the rule against 
perpetuities but also closely related to it arising in the case of trusts. As the Law 
Commission explained in 2009, “Both rules seek to address the broad question 
of the extent to which one generation should be able to dictate the future use and 
ownership of property, and restrict the freedom of later generations of owners to 
deal with property as they please”.  
 
This, very much as it sounds, the notion of ‘accumulation’ of property can be 
found strongly rooted in ideas of wealth preservation. It is the term given when 
any -profits which are produced by property subject to a trust are added to its 
original value, rather than being distributed to beneficiaries under the trust. 
Accumulations are a very common feature of modern trusts, and are premised on 
the desirability of being able to provide a healthy capital sum for beneficiaries on 
their coming of age, or other event which reflects their entitlement to the trust 
(such as marriage), and the facilitation of this. However, the law requires that the 
time during which accumulation (rather than distribution) is directed to take place 
is limited to one of the periods permitted. It is another mechanism by which the 
law places limits on how property can be ‘tied up’. 
 
Traditionally, if an accumulation is directed for longer than the common law 
perpetuity period of a life plus 21 years, the direction is void ab initio and no 
accumulation can be undertaken at all. If, however, the direction does not infringe 
this rule, it is subject to additional control, and it will only be allowed to take place 
for a period not exceeding one of the periods specified by statute. Should it 
overrun, it will be void with regard to the excess, and in this event the surplus 
accumulated income will pass to the persons who would have been entitled to 
receive that income if the accumulation had not been directed. 
 
The control of accumulations has traditionally been through statutory provision, 
originating in the Accumulations Act 1800. This legislation is believed to have 
been an overzealous response to the decision in Thellusson v Woodford (1799) 4 
Ves 227; (1805) 11 Ves 112; 31 ER 117; 32 ER 1030. This case involved a 
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direction to accumulate for what was then the full perpetuity period (thought at 
that time to be lives in being only) was upheld as lawful at common law. The 
amount of the moneys to be accumulated was very large, and Parliament 
considered it undesirable that so large a proportion of the nation’s wealth should 
be tied up for such a long period. 
 
Prior to the 2009 Act coming into force, statutory periods were contained in the 
Law of Property Act 1925, ss. 164 to 166, and in the Perpetuities and 
Accumulations Act 1964, s. 13. In terms of functioning, s. 164 of the 1925 Act 
sets out four periods and only these can apply to pre-1964 dispositions, while in 
the case of post-1964 dispositions the additional two periods contained in s. 13 of 
the 1964 Act are available. Only one period can be used and it is usual in a 
modern, professionally drafted trust, to specify which it should be. In any other 
case, the court will determine which period is most appropriate on proper 
construction of the instrument. 

 

Four possible measures of time determining permitted accumulation of 
income 

 
The four periods which were found in the 1964 Act are as follows. First, there is 
the life of the grantor or settlor; then a period marked as 21 years from the death 
of the grantor or settlor. The remaining two are: the minority or respective 
minorities only of any person or persons living or en ventre sa mère (unborn) at 
the death of the grantor, settlor, or testator; and finally the minority or respective 
minorities only of any person or persons who would, under the limitations of the 
instrument directing the accumulation, for the time being, if of full age, be entitled 
to the income directed to be accumulated. In addition (s. 13 of) the Act tries to 
remedy the peculiarity of s. 164 (which allows periods two and three to run only 
from the death of the settlor and not from the date of the instrument, and 
becomes unnecessarily restrictive) by adding 21 years from the making of the 
disposition the minority or respective minorities only of any person or persons 
who, under the limitations of the instrument directing the accumulation, would for 
the time being, if of full age, be entitled to the income directed to be accumulated. 
In summary, the four periods in s. 164 were: 
 

(I) the life of the grantor or settlor; 
(II) 21 years from the death of the grantor or settlor; 
(III) the minority or respective minorities only of any person or persons living or 

en ventre sa mère at the death of the grantor, settlor, or testator; 
(IV) the minority or respective minorities only of any person or persons who, 

under the limitations of the instrument directing the accumulation, would 
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for the time being, if of full age, be entitled to the income directed to be 
accumulated. 

 

Reform proposals: a much restricted application of the rule against 
excessive accumulations 

 
The Law Commission in its consideration of the rule against perpetuities and 
excessive accumulations recommended that this rule should be abolished except 
in relation to charitable trusts. It has already been noted (in chapter 2) that 
charitable trusts can exist perpetually (i.e. they do not infringe the rule against 
perpetuity), but in reforming the rule against excessive accumulations, charitable 
trusts which have a power or duty to accumulate income should only be capable 
of doing so for a period of 21 years. Given their perpetual nature, the ability to 
accumulate income indefinitely (rather than applying it to its purposes) could 
operate contrary to benefiting the public. It is very hard to envisage a ‘private 
familial context’ Thellusson v Woodford (1799) situation arising today, but the 
issues arising in respect of charitable trusts are perhaps more current than 
ever—the ability of charitable trusts to accumulate assets as distinct from 
applying them to their purposes is very much a ‘live’ issue. 

 

 In terms of how this maps onto law reform introduced by the 2009 Act, the key 
changes in relation to the rule against excessive accumulations are as follows: 
  

 The rule against excessive accumulations is abolished prospectively for all 

wills and non-charitable trusts.  

 For charitable trusts, there is an accumulation limit of 21 years which applies 

whether the settlor is a corporate settlor or one who is an individual.  

 

 

Further reading 
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