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Some thoughts on ‘equitable fraud’ and the constructive trust 

These materials can be related to a number of key themes within the main text, but 
are concerned primarily with constructive trusts. This is a close look at constructive 
trusts, their characteristics, and what differentiates them from express trusts and im-
plied trusts which are resulting. From the materials located within the introduction to 
implied trusts and then the case studies which follow in the main text, it should now 
be possible to explain that although express trusts and implied trusts which are re-
sulting are quite different in character and thus the law which governs their validity 
and operation; they also have a key element in common which distinguishes both 
from implied trusts which are constructive.   
 
The materials in chapter 6 consider at length how resulting trusts, albeit quite differ-
ent from express trusts in many ways, have in common with them is the way they 
arise (albeit less directly than is the case in express trusts) from the settlor’s inten-
tions. Chapter 6 noted that Westdeutche cast serious doubt on the predecessor 
Vandervell classification of resulting trusts, in relation to so-called “automatic result-
ing trust”, and that the orthodox position appears to be that resulting trusts reflect the 
presumed intention of an owner-cum-settlor. This is so notwithstanding the continu-
ing reference made to ‘automatic’ resulting trusts from a number of learned commen-
tators, and there are clearly situations where resulting trusts arise which stretch the 
limits of credibility as far as intention are concerned. On this line of orthodox reason-
ing it should be possible to appreciate how resulting trusts do share a feature in 
common with express trusts. And it is as a continuation of this reasoning that, as first 
suggested in chapter 6, this makes constructive trusts quite different.  
 
In chapter 6 it was suggested that constructive trusts are underpinned by and de-
pend on for their use, principles of equity and conscience. And it was also noted that 
they arise independently of the settlor’s intention. These materials help to build on 
the introduction to constructive trust giving some wider perspectives on how they 
work and where they arise. 
  
The scope of this chapter: a range of wrongdoing apparently governed by 
constructive trusteeship 
 
A number of the cases considered in the early sections of these materials involve 
representations, where equity holds those who make representations (representors) 
to others to their representation. In a number of these cases we will see that the rep-
resentor has either obtained the trust property on the strength of the representation, 
or at any rate obtained it on terms different from those upon which he or she would 
have obtained it had the representation not been made. Note that in none of these 
cases does equity require representors to return the property; the effect of the con-
structive trust is always to hold them to their representation. 
 
Representations that are relied on by others, to their detriment, can give rise to es-
toppels as well as constructive trusts. And, as the chapter 8 case study of the family 
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home shows, the consequences of imposing a constructive trust can be greater than 
the consequences of estoppels, albeit that a line of authorities drawn narrowly from 
cohabitation and more broadly from ‘land interests’ (with examples of the latter found 
in the House of Lords’ decisions in Yeoman's Row Management Ltd v Cobbe [2008] 
UKHL 55 and Thorner v Major [2009] UKHL 18 suggest that the requirements for an 
estoppel appear to be more stringent than was once thought. As the courts look in-
creasingly at consequences which have arisen, this suggests that a constructive 
trust will not necessarily arise in all cases of detrimental reliance, but with Stack and 
Jones now standing as House of Lords and Supreme Court authority in favour of 
trusts in cases involving beneficial interests in disputed homes. What is being sug-
gested in these materials is that constructive trusts will only arise in a few rigidly de-
fined and discrete categories of wrongdoing, and that there is no generalized equita-
ble fraud jurisdiction. 
 
Towards the end of the materials a different type of case comes to the fore: a situa-
tion for which there is limited but growing authority. These may be (but are not 
necessarily) cases where the trust is imposed because of unconscionable conduct 
by the trustee. Here, legal title is obtained by someone who either knows from the 
outset that she is not entitled to the property, or who does not know from the out-
set but discovers later. In such situations, where a constructive trust is imposed, 
the legal owner appears to be required to hold the property on trust for the trans-
feror. It appears that, in contrast to many situations considered within this chapter 
(where anything beyond holding those who make representations to that which 
has been represented would be inappropriate), such conduct (knowing that one is 
not entitled to property, or discovering so later) will actually have the effect of re-
quiring the return of the property. 
 
Closely following this attention is paid to whether any generalizations can be made 
from the categories emerging from progression through the chapter, and as to 
whether the courts are moving towards a principled jurisdiction based on the defend-
ant’s conduct. This will be set against an oppositional proposition that the categories 
are exhaustive, and that the constructive trust has no wider role in cases of miscon-
duct. 
 
But in terms of trying to unpack what we mean by constructive trusts and ‘fraud juris-
diction’ it is necessary to consider how wrongs recognised by equity as such can be 
termed ‘fraud’, and what the basis for doing so might be.  
 

1. Defining fraud as understood by equity  
  

These materials, exploring how constructive trusteeship might be connected with 
fraud, requires us to understand in the first instance that what is being considered 
needs to be termed equitable fraud. The significance of labelling it in this manner lies 
in the proposition that fraud which is equitable denotes a meaning that is different 
from, and actually wider than, fraud at common law. 
 
The distinction and difference between common law and equitable fraud was noted 
in two comparatively recent decisions in Armitage v Nurse [1998] Ch 241 and Walker 
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v Stones [2001] QB 902. The significance of Armitage v Nurse is considered imme-
diately below, but for present purposes, the classic definition of fraud at common law 
hails from Lord Herschell in Derry v Peek (1889) 14 App Cas 337. At p. 374, Lord 
Herschell observed that in the context of representations: 

fraud is proved when it is shown that a false representation has been made (i) 
knowingly, or (ii) without belief in its truth, or (iii) recklessly, careless whether it 
be true or false. Although I have treated the second and third as distinct cases, I 
think the third is but an instance of the second, for one who makes a statement 
under such circumstances can have no real belief in the truth of what he states.  

The significance of starting with the common law definition in this discussion on eq-
uitable fraud is that in many of the cases considered within this chapter, fraud in the 
common law sense is not proved. Indeed, for example, in the discussion that will 
follow concerning Bannister v Bannister, the claimant may well have believed the 
representations he made, at the time when they were made, but later he changed 
his mind. This certainly did not amount to fraud in a common law sense, but as far 
as equity was concerned, a different set of considerations applied. For equity it was 
sufficient that the defendant had been induced to rely on the claimant’s representa-
tions; that she had actually relied on them, and that it was unconscionable for him 
therefore to renege on his promises. In the discrete sets of circumstances consid-
ered in this chapter, equity holds people to the representations they have made, 
when it would be unconscionable for them to renege. A similar principle operated in 
Ottaway v Norman (in chapter 9), where again there was no fraud in the common 
law sense. 
 
Beyond ‘civil fraud’ arising from Derry v Peek: explaining ‘actual’ and 
‘equitable’ fraud  
 
This very brief introduction to the significance of identifying and distinguishing fraud 
at common law and fraud in equity will develop into a much fuller discussion shortly. 
At this stage attention must be drawn to the important observations made on the in-
terpretation of the meaning of ‘fraud’ in Armitage v Nurse [1998] Ch 241. Crucially, 
the judgment of Millett LJ distinguished equitable fraud from ‘actual fraud’. 
 
This case arose in the context of determining the validity of a trustee exemption 
clause; the significance and operation of trustee exemption clauses as considered in 
chapter 17 as part of this text’s study of trusteeship. For present purposes, it will suf-
fice to note simply that this is a mechanism designed to protect trustees from liability 
which can be incurred should they commit a breach of trust. The clause in Armitage 
itself purported to exclude the trustee’s ability to incur liability under the trust ‘except 
for losses and damage which is caused by his own actual fraud’. It was in respect of 
this that Millett LJ explained the meaning of actual fraud by distinguishing it from eq-
uitable fraud. In determining that reference to actual fraud connoted behaviour which 
was different from equitable fraud, Millett LJ considered that actual fraud required 
‘proof of dishonesty’, and that in this context it: 

connotes at the minimum an intention on the part of the trustee to pursue a par-
ticular course of action, either knowing that it is contrary to the interests of the 
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beneficiaries or being recklessly indifferent whether it is contrary to their interests 
or not.  

In contrast, the species of ‘equitable’ fraud: 

covers breach of fiduciary duty, undue influence, abuse of confidence, uncon-
scionable bargains and frauds on powers. With the sole exception of the last, 
which is a technical doctrine in which the word ‘fraud’ merely connotes excess of 
views, it involves some dealing by the fiduciary with his principal at the risk that 
the fiduciary may have exploited his position to his own advantage.  

It is with this latter equitable fraud that this chapter is concerned. In this vein, the 
themes which have been attributed to Millett LJ immediately above will provide the 
basis for much of the material which will be used in the discussions which follow. 
 
So having explained a little what equity might consider conduct amounting to ‘fraud’, 
we need now to consider its interest in such conduct, and particularly in responding 
to it. This takes us initially back to the materials in chapter 1. Here, discussion of the 
Principles of equity which have developed in support of its Maxims,  included refer-
ence to ‘equity will not permit the provisions of a statute intended to prevent fraud to 
be used as an instrument for fraud’.  
 

2. Equity will not allow a statute to be used as a cloak for fraud  
 
This principle was developed by the courts of equity to prevent people from taking 
unfair advantage of statutory formality provisions, which are of course intended to 
prevent rather than encourage fraud. Examples of this have already been seen, for 
example in fraud certainly being the basis of the part performance doctrine, which 
has usually been used to prevent reliance on the now-repealed s. 40 of the Law of 
Property Act 1925. It is probably also the principle that operates to avoid s. 53(1)(b) 
of the Law of Property Act in first-category Rosset cases. It might be argued that se-
cret trusts are also based on the same principle, here preventing reliance on s. 9 of 
the Wills Act 1837, as subsequently amended. However, for reasons that appear be-
low, this may not explain cases such as Ottaway v Norman, where the principle op-
erating is that in the following section. 
The principle is also of more general application, applying whenever there is an at-
tempt to use a statute intended to prevent fraud as a means of perpetrating fraud. In 
Rochefoucauld v Boustead [1897] 1 Ch 196, the claimant (Comtesse de la Roche-
foucauld) owned some estates producing coffee in Ceylon (present-day Sri Lanka), 
but these properties were subject to a considerable mortgage, which the Comtesse 
was having difficulty in repaying. In order to stop the mortgagee from foreclosing, an 
arrangement was made whereby the defendant purchased the estates subject to the 
mortgage. The precise circumstances of this transfer were disputed, but the Court of 
Appeal accepted on the basis of both oral evidence and letters that the defendant 
took the land as trustee for the claimant. 
 
He treated the land as if it were his own, however, and raised more money on it by 
way of mortgage without the claimant’s consent. The claimant later asserted her eq-
uitable title, and claimed an account of profits, but the defendant claimed that he was 
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bene-ficial owner of the property. Various arguments were advanced by the defend-
ant, all of which were rejected, but the interesting one for our purposes was that the 
trust claimed by the claimant was not evidenced in writing signed by the defendant, 
as required by the Statute of Frauds 1677 by virtue of s. 7, which was the precursor 
of the Law of Property Act 1925, s. 53 (on which, see chapter 4). This argument was 
rejected on the principle that equity will not allow a statute to be used as a cloak for 
fraud. 
 
Another case which is probably an example of the same principle, is Hodgson v 
Marks [1971] 1 Ch 892, which was considered in chapter 6 and then briefly in chap-
ter 8. Here, an old lady (Mrs Hodgson) was cajoled into making a voluntary convey-
ance (i.e. not for value) of her house to her lodger (Evans). Evans told her that the 
conveyance was just a device to protect him against her nephew, who disapproved 
of him. Evidence that the transfer to Evans was on express oral trust for Mrs Hodg-
son (who remained in occupation) was accepted, but there was no writing (and an 
oral express trust of land is void by virtue of s. 53(1)(b) of the Law of Property Act 
1925). Evans then sold the property to a third party (Marks). Two issues arose: first-
ly, did Mrs Hodgson have an equitable interest in the property; and, secondly, did 
that interest bind Marks? Both issues were decided in favour of Mrs Hodgson in the 
Court of Appeal. The second issue is of more importance to land law than trusts, be-
cause of the application of what was s. 70(1)(g) of the Land Registration Act 1925 
(now replaced by Land Registration Act 2002 provisions). This concerns the first 
consideration arising from equitable fraud. 
 
In the Court of Appeal Russell LJ, who gave the only substantive judgment, and with 
whom Buckley and Cairns LJJ agreed, thought that Mrs Hodgson’s interest was by 
way of resulting trust, in which case the decision would be of no help for this discus-
sion, since resulting trusts are expressly exempted from the operation of s. 53 (by 
virtue of s. 53(2)). A different explanation must, however, be found in the light of Lord 
Browne-Wilkinson’s speech in Westdeutsche v Islington LBC [1996] AC 669 (which 
has been noted already in chapters 1, 2, and 6). In any case, Mrs Hodgson did not 
argue a resulting trust; there was evidence of an express oral trust, and this was the 
basis of Ungoed-Thomas J’s decision in the High Court, who relied on Rochefou-
cauld v Boustead to avoid s. 53(1)(b). (Although Ungoed-Thomas J was reversed in 
the Court of Appeal, the reversal was only as to the interpretation of the Land Regis-
tration Act 1925, not on the question of the existence of a trust.) 
 
Russell LJ seemed unsure whether the Rochefoucauld v Boustead principle could 
apply to Marks, the third party purchaser. This is why he preferred to base his deci-
sion on resulting trust reasoning, but he would have been happy to apply Ungoed-
Thomas J’s reasoning to Mr Evans, the original lodger: ‘Quite plainly Mr Evans could 
not have placed any reliance on section 53, for that would have been to use the sec-
tion as an instrument of fraud.’ 

Equitable fraud: understanding its limits  

 
Though the doctrine can be generalized beyond secret trusts and Rosset first cate-
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gory one cases (to the extent that this classification remains operational post-Stack 
and Kernott, on which see chapter 8), it is important to appreciate its limits. 
 

 The principle operates only where all the requirements for a trust (or contract) 
are already present, apart from writing. The part performance doctrine operates 
only where the contract is in all respects otherwise valid, and would be 
enforceable if in writing. The case study in chapter 8 provides illustration that all 
the elements of a trust (apart from writing) must be present in a first-category 
Rosset case. In secret trust cases, all the elements of a valid trust (apart from the 
formalities) are often present; where they are not (as, for example, in Ottaway v 
Norman, where the property was probably not taken by the legatee on trust) the 
principles in the next section operate. 

 

 The doctrine probably applies only to formality provisions, the purpose of which 
is to prevent fraud. 

 

  In all the cases considered, the nature of the fraud is a representation relied on 
by another party, where it would be unconscionable for the person making the 
representation to renege upon it. Fraud certainly does not appear to be 
generalized to include all instances of bad faith. In Midland Bank Trust Co. Ltd v 
Green [1981] AC 513, a very important land law case, a sham sale between 
husband and wife, intended specifically to defeat their son’s option to purchase a 
farm, succeeded in its purpose, solely because the option had not been properly 
registered under the Land Charges Act 1925. This makes quite a contrast to the 
cases considered here, but the statute relied on was intended to simplify 
conveyancing, not to prevent fraud. Moreover, Mrs Green made no 
representations of any kind to her son, and Lord Wilberforce observed (at p. 531) 
that in general it is not fraud to rely on legal rights conferred by Act of Parliament.  

 
The discussion in chapter 9 suggests that the mechanism upon which the doc-
trine operated, at least for secret and half-secret trusts, was the imposition of a 
constructive trust, and a similar explanation was adopted to explain the cases 
considered in chapter 8 in order to trigger s. 53(2). However, the fact that con-
structive trusts are not exempted from the Wills Act 1837 suggests that it would 
have made no difference in chapter 10 had s. 53(2) never been enacted. The 
mechanism by which the part performance operates may also be the constructive 
trust; certainly a constructive trust arises, on the principles considered earlier. It is 
interesting that s. 2 of the Law of Property (Miscellaneous Provisions) Act 1989, 
which is often said to have abolished the part performance doctrine as far as it 
related to land, does not apply (by virtue of s. 2(5)) to the creation or operation of 
resulting, implied, or constructive trusts. This strengthens the argument advanced 
in chapter 9—i.e. to the extent that part performance is a fraud-based doctrine, it 
survives the enactment of the 1989 Act. 
 
However, it is not clear beyond doubt that the mechanism is always the imposition of 
a constructive trust; it could, as previously observed, simply be an interpretation of a 
statute which was intended to prevent fraud—it cannot be used to promote fraud. For 
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similar reasoning to that advanced in chapter 9, it probably does not matter whether 
the mechanism is one of constructive trust or not, unless it were intended to use 
these cases to advance a more general principle connecting fraud with constructive 
trusts. 
 
 
 

3. Obtaining legal title expressly subject to rights of another  
 

There is now a clear line of authority that where somebody obtains legal title to prop-
erty by agreeing to take it expressly subject to the rights of another party, equity will 
require him to hold the property as constructive trustee, to give effect to the rights of 
the other party. As in the previous section, equity holds the representor to his repre-
sentation, where it would be unconscionable to allow the representor to renege. 
There the unconscionable element was reliance upon a statute the purpose of which 
was to prevent fraud; here it is the use of the representation to obtain property. It is 
also an alternative explanation of the secret trusts cases considered in chapter 9. 
 
This development is not particularly startling, and can again be seen as a generaliza-
tion of the secret trusts doctrine. It is also not that dissimilar to ordinary express trus-
teeship, since trustees ordinarily accept legal title subject to the terms of the trust, 
except of course that in these cases formality provisions are avoided. In so far as 
these cases cause problems, it is because the trusts which thereby arise are full 
property interests capable of binding third parties. 
 
Fraud and Conscionability: case law illustrations 
 
In Bannister v Bannister [1948] 2 All ER 133, the claimant, who was the defendant’s 
brother-in-law, was able to obtain two cottages from the defendant, at well below 
their market value, on the understanding that after the sale the defendant would be 
able to continue to live in one of the cottages rent-free for as long as she wished. 
She relied on his oral statement—‘I do not want to take any rent, but will let you stay 
[in one of the cottages] as long as you like rent free’—and consequently the claimant 
obtained the cottages for only £250, as compared with their true market value of 
around £400. No written agreement to this effect was included in the conveyance. 
The claimant thereafter occupied the whole cottage save for one room which was 
occupied by the defendant. Troubles arose between the parties a few years later and 
the claimant sought possession of the cottage, claiming that the defendant was a 
mere tenant at will. The Court of Appeal took the view that although the claimant had 
not actually obtained the property by fraud, since he probably meant what he said at 
the time, it would now be unconscionable for him to retain it with vacant possession, 
and therefore decided that he held it as constructive trustee of the defendant for her 
life. 
 
In Binions v Evans [1972] 1 Ch 359 Mrs Evans’s husband was employed by the 
Tredegar Estate (near Newport in South Wales) and lived rent-free in a cottage 
owned by the estate. The husband died when the defendant (Mrs Evans) was 73. 
The trust-ees of the estate then entered into a written agreement with the defendant 
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that she could continue to live in the cottage during her lifetime as tenant at will rent-
free; she undertook to keep the cottage in good condition and repair. The trustees 
later sold the cottage to the claimants, Mr and Mrs Binions, expressly subject to Mrs 
Evans’s ‘tenancy agreement’. The claimants, having thereby obtained the cottage 
more cheaply, six months later sought possession from Mrs Evans, claiming that 
she was a tenant at will. The Court of Appeal held in favour of Mrs Evans but, alt-
hough the decision was unanimous, the reasoning of the Master of the Rolls was 
quite different from that of Megaw and Stephenson LJJ. 
 
Lord Denning MR started with the assertion that Mrs Evans had a contractual li-
cence, which bound the purchasers with notice. This is inconsistent with the later 
Court of Appeal decision in Ashburn Anstalt v Arnold [1989] 1 Ch 1 (see further be-
low) and is almost certainly incorrect. Indeed, Stephenson LJ doubted whether this 
line of reasoning was correct in Binions v Evans itself. Lord Denning MR’s alternative 
grounds were that because Mr and Mrs Binions had purchased expressly subject to 
the agreement, equity would impose on their conscience and require them to hold 
the property on constructive trust for Mrs Evans. This approach, based on Bannister 
v Bannister, differs from the views of the other two judges, in that the trust arose not 
under the original agreement, but only on the sale of the property to the claimants. 
 
Lord Denning MR’s constructive trust approach, narrowly interpreted, is probably the 
ratio of Binions v Evans, and has been followed in subsequent cases. However, 
parts of Lord Denning’s judgment are more radical. He thought that to take property 
impliedly subject to an enforceable agreement would also be enough, and that a 
constructive trust could be imposed whenever the trustee had conducted himself in 
an inequitable manner. As with the contractual licence reasoning, this part of the 
judgment probably cannot survive the criticism in Ashburn Anstalt v Arnold. 
 
The reasoning of Megaw and Stephenson LJJ was entirely different. In their view, 
the original agreement between the trustees and the defendant created a life tenan-
cy. Thus, even at this stage the trustees held the property on trust for Mrs Evans for 
her life, thereafter for the Tredegar Estate in fee simple. Because this was a succes-
sion of equitable interests, Mrs Evans had an interest in land coming within the pro-
visions of the Settled Land Act 1925, and the purchasers were therefore bound by an 
existing trust, on the ordinary principles of the equitable notice doctrine (see chapter 
1). 
 
Cases subsequent to Binions v Evans suggest that the very broad views of Lord 
Denning MR, that a constructive trust could be imposed whenever the trustee had 
conducted himself in an inequitable manner, have not gained favour. However, there 
is now a reasonable body of authority supporting his view that a constructive trust 
may be imposed on a purchaser (probably of land or chattels: see, for example, 
Browne-Wilkinson J’s judgment Swiss Bank Corporation v Lloyds Bank Ltd [1979] 1 
Ch 548) who purchases expressly subject to a prior agreement. 
 
Lord Denning MR’s view was adopted by Dillon J in Lyus v Prowsa Developments 
Ltd [1982] 1 WLR 1044, but Dillon J limited Binions v Evans to the situation where 
the -purchaser took subject to a right. It is not enough that he merely knew of it. 
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The decision of the Court of Appeal in Ashburn Anstalt v Arnold [1989] 1 Ch 1, com-
prehensively noted by M.P. Thompson ([1988] Conv 201), is probably more im-
portant to students of land law than to those of trusts, but nevertheless it contains 
important dicta which bear on the present discussion. Fox LJ thought that contractual 
licences are not interests in land and do not bind third party purchasers. The rele-
vance of this point to the present discussion is that if Lord Denning MR’s judgment in 
Binions v Evans can be justified, it can only be on the basis of constructive trust rea-
soning, and not on the basis of contractual licence reasoning alternatively advanced. 
 
Ashburn as an illustration of a constructive trust argument  
 
A constructive trust was argued in Ashburn Anstalt v Arnold on the basis of Lord 
Denning MR’s reasoning in Binions v Evans. The court, however, took the view that 
it would be imposed only where it was satisfied that the conscience of the purchaser 
was affected. This required more than mere notice, even express notice of the con-
tractual licence. Even a purchaser who took ‘subject to’ a contractual licence would 
not necessarily be bound. There must be a clear undertaking on the part of the pur-
chaser, and the obligation must be imposed expressly in the conveyance. While Fox 
LJ supported the decision in Binions v Evans, he would virtually have limited it to its 
facts. On his view, a constructive trust will be imposed only where the conveyance to 
the purchaser is made expressly subject to the contractual licence, and he also 
thought the fact that the purchaser had paid a reduced price in Binions v Evans was 
significant. None of these factors was present in Ashburn Anstalt, so no constructive 
trust arose. 
 
The actual decision in Ashburn Anstalt has been overruled by the House of Lords in 
Prudential Assurance Co. v London Residuary Body [1992] 2 AC 386, but no doubt 
has been cast on the statements in the previous paragraph, which were dicta and 
not necessary for the decision; the Court of Appeal’s decision in Ashburn Anstalt was 
that there was a valid lease, and that aspect of the case can no longer be supported. 
 
Unconscionable dealings in land; no legally binding agreement  
The case of Ashburn regardless of its lack of authority in its own right does provide 
illustration of a broader principle which is interesting in this examination of con-
structive trusts. This is a ‘chapter setting’ which has a very strong orientation to-
wards domestic arrangements. This is so whether the dispute arising is as between 
the parties themselves, or in respect of a third party who becomes involved (on ac-
count of the possibility of having to take property subject to the interests of anoth-
er): constructive trusts which arise from interests in land are very much dominated 
by the ‘shared homes’ scenario. What cases like Lyus and Ashburn illustrate is the 
application of a constructive trust in the context of commercial relationships and 
agreements arising from these relationships. This was also seen in the more recent 
decision in Banner Homes Group plc v Luff Development [2000] Ch 372. 
 
Banner Homes v Luff Development concerned a proposed joint venture between Luff 
and Banner, both commercial parties, and in respect of a development of a commer-
cial land site. There had been extensive negotiations between the parties, and there 
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had been much reference within these negotiations to the creation of a joint venture 
company for undertaking the purchase of the land, and to the idea that each party 
would have equal shares in the company. On this understanding, a company was 
purchased by Luff through which the joint venture would be operated, but although 
these negotiations were kept up ostensibly, Luff started to think about finding a dif-
ferent partner for the venture. Luff decided to keep Banner ‘on board’ whilst pursuing 
other partner possibilities, fearing that Banner might act similarly and make an inde-
pendent bid for the purchase. Banner, meanwhile, unaware of Luff’s ‘forked tongue’ 
and anticipating that formal agreement would in due course arise in respect of the 
joint venture, continued to conduct itself with a view to this eventuality. The company 
made the purchase of the site, and it was only at that point that Luff revealed that the 
joint venture as between the parties was not going ahead. Banner argued that it was 
entitled to half shares in the company by virtue of a constructive trust, and at first in-
stance this allegation was rejected. The judge concluded that there was no binding 
agreement actually reached between the parties. This in turn negated there being 
requisite common intention to give rise to an equity to which a constructive trust 
could become attached. It was also found that there was no evidence that Banner 
had acted to its detriment in reliance on the agreement coming to fruition, because it 
was not clear it would have made an independent bid if it had been aware of Luff’s 
intention to find a different partner. This was so notwithstanding the judge’s view that 
Luff had behaved badly. 
 
In the Court of Appeal a different view was taken, and the conclusion was reached 
that an equity did arise on account of Luff’s conduct. This operated to make it uncon-
scionable for Luff to assert beneficial entitlement to the proceeds of a venture which 
was pursued on the understanding of a joint venture between the parties concerned. 
This was so notwithstanding that this understanding arose in the absence of an ac-
tual binding contract between them. What Banner v Luff suggests is that the equity 
arose from the inequitable conduct of Luff, and that this was itself manifested in the 
detriment suffered by Banner. This detriment took the form of it not being in a posi-
tion to secure a new partner, on account of not even realizing its proposed venture 
with Luff was in jeopardy. In other words, Banner’s reliance on what it believed was 
an agreement which would come to fruition was the key to the detriment it suffered 
for the constructive trust to operate. Indeed, the judgment suggests that a different 
finding would have followed had Banner been informed that the venture was being 
abandoned before the detriment arose. 
 

4. Mutual wills and the imposition of constructive trusts  
 

Until fairly recently, the principles behind mutual wills could be viewed as merely an-
other application of those that operated in the previous section, but recent cases 
have extended the equitable jurisdiction in two major respects. Firstly, there is the 
notion of the floating trust, which crystallizes on the death of the survivor, on all his or 
her property. Secondly, unlike the cases in the previous section, it does not appear 
to be necessary for the trustee to have received any property on the strength of the 
representation made. If the principles operating in this section were generalized 
across the law of trusts, that would amount to a very radical extension of equitable 
fraud jurisdiction. However, the recent judgments considered here, which have made 
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explicit the existence of a wider jurisdiction than that in the previous section, are 
merely wide interpretations of previous mutual wills cases; they do not purport to be 
applicable outside mutual wills. Moreover, mutual wills are in fact a special case, as 
will be argued more fully below. 
 
What is a ‘mutual will’?  
 
Mutual wills are agreements, usually (but not necessarily) between husband and 
wife. Wills are made (or the parties agree to make them) by each party in (usually) 
the same terms, and there is a mutual agreement that neither party will revoke, but 
the essence of the transaction is an agreement that each party will settle his or her 
property in a particular (usually the same) way. 
 
Mutual wills create enforceable contracts, the importance of which will be examined 
further below. The question which arises at this point is how far the analysis in the 
previous section, which does not of course depend on the existence of enforceable 
contracts, can be sustained. This is now pursued through imagining an agreement 
between A and B. B is the survivor. B accordingly receives property under A’s will, 
but he receives it only because he has agreed to settle it in a certain way. If the con-
dition attaches merely to the property received under A’s will, then the principles of 
the previous section, or indeed those discussed in chapter 9, suffice. B has taken 
property expressly subject to conditions, and equity will, by the device of the con-
structive trust, require him to carry out those conditions. 
 
Suppose, for example, that as with the land in Ottaway v Norman [1972] Ch 698, B 
has agreed that he will leave the property received to C. B simply obtains a life in-
terest in the property. This is also a possible explanation of Re Oldham [1925] Ch 
75, a mutual wills case. A more problematic situation is where A and B agree that 
each will leave all his property to the survivor on the understanding that the survi-
vor will leave all his property to C. Re Hagger [1930] 2 Ch 190 suggests (contrary 
to Re Oldham) that a trust attaches to all the survivor’s property, as long as the 
survivor accepts the legacy under the other’s will. This is an extension of the rea-
soning explained thus far, in that the obligation extends beyond the property actual-
ly received by B. It also suggests that unlike express trusts, constructive trusts can 
cover future as well as existing property. 
 
Constructive trusts covering future property: the ‘floating’ trust  
 
A similar concept was envisaged in Ottaway v Norman, in respect of the furniture 
and other contents, including Miss Hodges’ money. In fact, Brightman J thought that 
the obligation extended only to such furnishings and fixtures as Miss Hodges had 
received under Mr Ottaway’s will, but also thought that if the agreement had included 
all Miss Hodges’ other property and cash from whatever source, this obligation could 
also be enforced against her estate. He employed the concept of a ‘floating trust’, 
derived from the Australian case of Birmingham v Renfrew (1937) 57 CLR 666, 
which would remain in suspense during the life of the trustee and crystallize on her 
death, attaching to whatever property was comprised within her estate. This, as the 
learned judge noted, would seem to preclude Miss Hodges from making even a 
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small pecuniary legacy in favour of her relatives or friends. 
 
Similar reasoning was adopted, by Nourse J in a mutual wills context, in Re Cleaver 
[1981] 1 WLR 939. However, it is not clear from the report whether the trust imposed 
actually bound any property not received under Arthur Cleaver’s will. If it did not then 
the ratio goes no further than Re Oldham [1925] Ch 75 (the widow, who survived her 
husband, would simply have enjoyed a life interest in the property received under 
Arthur Cleaver’s will). But in Re Dale [1994] Ch 31, Morritt J applied the mutual wills 
doctrine in a situation where the second testator had received no benefit at all under 
the first testator’s will, the mutual agreement having been that their children should 
share equally. There the trust clearly applied to the whole of the widow’s estate, 
since the widow had received no property to which it could apply. 
 
Fraud and floating trusts: two important extensions  
 
There appear to be two important matters here. The trust can apply to future proper-
ty, and there is no need for the constructive trustee to have obtained legal title to any 
property. The issue is, then, the extent to which, if at all, it is legitimate to generalize 
these extensions beyond mutual wills. It is suggested that this is not legitimate at all, 
firstly because the cases themselves reason entirely from earlier mutual wills cases, 
and secondly because there are unusual factors operating here. The Court of Appeal 
in Re Goodchild [1997] 3 All ER 63, affirming Carnwath J [1996] 1 All ER 670, ac-
cepted the notion of the floating trust, holding also that the floating trust so created 
was not destroyed by the remarriage of the second testator after the death of the 
first, but also held that it is not enough for wills to be made in the same terms; there 
must be a specific agreement that the wills were to be mutually binding (in other 
words, an enforceable contract between the parties) and there was insufficient evi-
dence of such in the case itself. It also appears (in particular from the judgment in Re 
Dale) that A’s refraining from revoking his will prior to his death constitutes consider-
ation in equity, in which case the analysis becomes virtually identical to that in Pullan 
v Koe [1913] 1 Ch 9 (which is considered in the ORC material relating to covenants 
to settle property on trust). 
 
Conclusions  
Two conclusions follow from this. Firstly, the floating trust and other developments in 
this section apply only where there is a contract enforceable in equity. Secondly, 
however, in the cases discussed at the start of this section, where the floating trust 
concept is not needed, and where the trust property is limited to that actually re-
ceived by B, the principles in the last section suffice, and there is no need for the en-
forceable contract required by the Court of Appeal in Re Goodchild. Note that in Ot-
taway v Norman, the trust was imposed only on the property that had devolved to 
Miss Hodges, and that the floating trust would only have applied if there had been an 
enforceable agreement relating to other property. 
 
The issues arising in respect of mutual wills have been considered most recently in 
the decision in Healey v Brown [2002] EWHC 1405 (Ch). In a typical ‘mutual wills 
scenario’, Mr and Mrs Brown made wills which were to be their ‘last’ and each 
spouse undertook not to ‘revoke or amend’, each leaving their estate to the survivor 
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in their relationship. On the death of the surviving spouse, the property under these 
‘mutual wills’ was to pass to Mr Brown’s son Paul in part, and also to the claimant, 
Mrs Brown’s niece. Mrs Brown died first, and after her death, her husband trans-
ferred the family home, a flat, into the joint names of himself and Paul in considera-
tion of natural love and affection. This ensured that upon Mr Brown’s subsequent 
death Paul became the property’s sole owner. This operation of the doctrine of survi-
vorship meant that the property did not pass as Mr and Mrs Brown’s original wills 
had determined. The claimant asserted that through the doctrine of mutual wills, the 
flat was held by Paul on trust for her. It was found that a constructive trust arose in 
the claimant’s favour, in respect of Mrs Brown’s original share of the property. Paul 
therefore held the flat on trust for himself and the claimant, in equal shares. 
 
 
The way in which a constructive trust arose only in respect of Mrs Brown’s share of 
the property was explained by the judge as arising from the decision in Re Good-
child, which was considered above. This decision had asserted that, in the absence 
of a binding contract, there was no basis for imposing a constructive trust over prop-
erty already owned by the survivor. Quoting Morritt LJ in Re Goodchild that there 
was ‘a consistent line of authority [requiring] that for the doctrine of mutual wills to 
apply there must be a contract between the two testators’, Donald Davidson QC 
found in Healey v Brown, that while some degree of arrangement or understanding 
short of a binding contract was sufficient for the mutual wills doctrine, the property of 
the second testator which was not acquired from the first testator (i.e. the survivor’s 
original share) could not be bound by a constructive trust arising in these circum-
stances. In this case, this outcome appears to have followed precisely the nature of 
the parties’ original intentions. Here, difficulties following from this analysis could 
conceivably arise where the outcome was not reflected in this way, which would 
raise issues about the promises made in the original wills, and about how parties to 
wills made in this way might be able to protect future interests relating to ‘mutual’ 
property. 
 

5. Returning property to the transferor  
 
In all of the cases considered so far, the effect of a constructive trust has been to 
hold representors to their representations. In none of the cases above where proper-
ty has been obtained on the strength of the representation, have the courts required 
that it be returned (indeed, in many of the cases this would have been wholly inap-
propriate). There is, however, now a line of authority suggesting that this can happen 
in some cases. 
 
In Westdeutsche v Islington LBC [1996] AC 669, Lord Browne-Wilkinson thought that 
a thief of money, who mixed the money with his own, would thereby obtain legal title 
to the money, but would hold it as constructive trustee for the victim of the theft. Alt-
hough this statement is not part of the ratio of the case, it probably represents good 
law. However, the reasoning adopted by Lord Browne-Wilkinson in reaching this re-
sult is unconvincing. He goes on to say: ‘Although it is difficult to find clear authority 
for the proposition, when property is obtained by fraud equity imposes a constructive 
trust on the fraudulent recipient’. 
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This statement is, in general terms, correct. However, in a way which Lord Browne-
Wilkinson himself clearly appreciated, it is possible limitations are borne out by the 
discussions above showing that where a constructive trust has been imposed, there 
has been no requirement on the part of the guilty partly actually to return the proper-
ty. In McCormick v Grogan, for example, (considered in chapter 9; which Lord 
Browne-Wilkinson actually cites in Westdeutsche), had the facts supported the im-
position of a constructive trust, it would have been wholly inappropriate for the trus-
tee to return the property to the estate. This would appear to apply equally to Lord 
Browne-Wilkinson’s thief; but, unlike the thief example, a constructive trust in a ‘rep-
resentation’ situation arises from a representation actually made. So what is the ba-
sis of Lord Browne-Wilkinson’s ‘thief conclusion’ that property is held on constructive 
trust for the victim (from which the return of property result follows)? 
 
Justification via a different route  
 
However, it is possible to justify the thief conclusion by a different route. Another 
case analysed by Lord Browne-Wilkinson is Chase Manhattan Bank NA v Israel-
British Bank (London) Ltd [1981] Ch 105, where a bank which had already been paid 
was accidentally paid a second time. Although Lord Browne-Wilkinson did not agree 
with the reasoning in Chase Manhattan, he did agree with the result, taking the view 
that the recipient bank would become a trustee for the transferring bank as soon as it 
discovered the mistake. The case bears some similarities to Bankers Trust Co. v 
Shapira [1980] 1 WLR 1274, cited in Westdeutsche, where the Court of Appeal ap-
pears to have assumed that a bank which had been advanced money because of 
forged cheques presented by its customers became a trustee for the transferring 
bank when it learned of the mistake. In Westdeutsche itself, it was assumed that the 
local authority would have become trustee had it known that the swap agreement 
(under which the disputed money had been transferred to it) was void before that 
money had ceased to exist (having been spent). 
 
There appears, therefore, to be some authority at least for a principle that a recipient 
of property who discovers that he is not entitled to it becomes trustee for the trans-
feror. Obviously, Lord Browne-Wilkinson’s thief is an extreme example of this princi-
ple, but note that the general principle has nothing to do with the jurisdiction dis-
cussed earlier, and indeed can operate against a recipient who has done nothing 
wrong. 
 

6. A wider conduct-based doctrine?  
 
The cases and the analysis which has been made of them would appear to suggest 
that the equitable fraud doctrine is probably limited to the cases we have considered. 
It may be argued that this is unsatisfactory, since there appears to be no clear under-
lying principle, but the law is perhaps not unlike the law of tort before 1932: the 
courts do not appear to have taken the step that they took in Donoghue v Stevenson 
[1932] AC 562 of bringing together all the strands within a general umbrella. Perhaps 
they are worried about ‘proprietary overkill’, since the constructive trust is more than 
merely a remedy in English law. Perhaps it is simply too difficult to develop a gener-
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alized conscience-based doctrine, except by developing specific factors, as in the 
examples in this chapter. 
 
There have, however, been attempts to extend the jurisdiction beyond that consid-
ered so far in this chapter. In two cases the courts have almost gone so far as to 
hold that whenever a representation is made, certainly where the representation is 
to the effect that the representee is to have rights in property, that can give rise to a 
constructive trust. Firstly, in Re Sharpe (a bankrupt) [1980] 1 WLR 219, an 82-year-
old lady, who was in poor health, loaned a large sum of money (£12,000) to her 
nephew to enable him to purchase a house in which they could both live. The neph-
ew later went bankrupt, and the question arose whether the old lady’s money was 
secured, or whether it formed part of the nephew’s assets, to be divided among his 
general creditors. Browne-Wilkinson J found for the old lady, on the basis that she 
was a beneficiary under a constructive trust which bound the trustee in bankruptcy. 
He thought that a constructive trust can be imposed simply because a licensee ex-
pends money or otherwise acts to his detriment. If the reasoning in this case is cor-
rect, almost any reliance on a promise relating to the occupation of property could 
give rise to a constructive trust, and the constructive trust could exist in a pure form 
in the situations discussed earlier. 
 
Re Sharpe: confusing constructive trusts and proprietary estoppel  
 
This seems to be confusing the constructive trust with a proprietary estoppel (see Jill 
Martin (1980) Conv 207), and indeed we argued earlier that trust and estoppel con-
cepts are entirely different. Re Sharpe looks wrong as an estoppel case, if the earlier 
reasoning is correct, since it ought not to be capable of binding a trustee in bank-
ruptcy. Indeed, Sir Nicholas Browne-Wilkinson himself took this view in his 
Holdsworth Club Address 1991, observing that ‘only if the third party’s conduct is 
such as to raise an estoppel against the third party individually will the third party be 
affected’. If this is correct, the trustee in bankruptcy as the third party could hardly 
have been affected by an estoppel in Re Sharpe. 
  
The constructive trust reasoning in Re Sharpe was treated dismissively by Fox LJ in 
Ashburn Anstalt v Arnold [1989] 1 Ch 1, but he did not elaborate, since the case be-
fore him was sufficiently different not to be affected directly by Re Sharpe. Nonethe-
less, the confusion between trust and estoppel concepts appears wrong in principle, 
and Re Sharpe is unsupported by other authority and is probably wrong. 
 
The second case is Re Basham (dec’d) [1987] 1 All ER 405, where the claimant was 
induced to do various things for the deceased, on the understanding that he would 
obtain the property under the will of the deceased when the deceased died. Edward 
Nugee QC, purporting to follow Re Cleaver [1981] 1 WLR 939 (see 10.4), held that a 
proprietary estoppel giving rise to a constructive trust arose, the claimant thereby ob-
taining the conveyance of the estate to her. He said that proprietary estoppel was a 
form of constructive trust which arose when A acted to his detriment on the faith of a 
belief known to and encouraged by B that he had or was going to have a right over 
B’s property, so that B was prevented by equity from insisting on his strict legal rights 
if to do so would be inconsistent with A’s belief. If this case is correct, then any act by 
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the claimant, in reliance upon an alleged agreement (or even a mere representation 
by the defendant), would enable the claimant to succeed on constructive trust rea-
soning, but the judgment has been criticized in Taylor v Dickens [1998] 1 FLR 806 
and Gillett v Holt [1998] 2 FLR 1 (considered earlier), and like Re Sharpe, is probably 
best regarded as wrong. 
 
Floating trusts outside the context of mutual wills  
 
There have also been cases, such as Stokes v Anderson [1991] 1 FLR 391 and 
Ottaway v Norman, which apply the floating trust concept outside the context of 
mutual wills. We saw in the previous section that Ottaway v Norman is probably 
consistent with the principles in that section. Stokes v Anderson is a category 1 
Lloyds Bank v Rosset case where the declaration of trust occurred while Stokes 
was still negotiating to purchase the share that he eventually obtained in the prop-
erty, and Nourse LJ, founding upon Birmingham v Renfrew, saw no reason in prin-
ciple why a constructive trust could not ‘attach to an after-acquired estate or inter-
est in property, whether legal or equitable’. Note that unlike the mutual wills cases, 
there was no enforceable agreement between Stokes and Anderson because of  
lack of writing (unless interests under a statutory trust for sale could have been re-
garded as personalty for these purposes: see chapter 1), but it is doubtful whether 
Birmingham v Renfrew reasoning was needed in the case, or indeed adopted. All 
that is needed is to hold (surely quite reasonably?) that Stokes’ intention continued 
until he actually acquired his interest, and that the declaration of trust therefore 
occurred at that time. Stokes v Anderson therefore probably does not represent an 
extension of the equitable jurisdiction considered in this chapter. 
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