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Judgment given in R (On the application of Miller and another) v Secretary of State for 

Exiting the European Union [2017] UKSC 5  

(available at https://www.supremecourt.uk/cases/uksc-2016-0196.html) 

 

On 24th January 2017 the UK Supreme Court gave its judgment in the appeal by the 

Secretary of State again the High Court’s judgment in Miller [2016] EWHC 2768 (Admin).  

This note summarises the key points from that judgment and indicates points of controversy 

therein by reference to some of the commentaries published thus far on the judgment.  

 

Issues considered by the court 

The judgment in Miller will be remembered for its part in the Brexit saga, namely by stating 

that the law required that Parliament authorise the government to issue Notice to the 

European Union under Art. 50 TEU (Treaty of the European Union).  However, it also 

provides a detailed modern statement of the relationship between the executive, judiciary 

and Parliament through a discussion of the nature of parliamentary sovereignty, the 

prerogative power, and the courts’ role in interpreting the questions which such 

considerations provoke. 

The main question to be answered in the judgment was whether or not the executive could 

issue notice without parliamentary authorisation via primary legislation, by making use of its 

prerogative treaty making (and, implicitly, unmaking) powers. 

In determining the scope of the royal prerogative, the Court took time to reconfirm the 

scope and limits of the power vested in the three institutional branches of the constitution.  

Recalling Lord Browne-Wilkinson in ex parte Fire Brigades Union [1995] 2 AC 513, the 

majority noted that the executive’s intention to push for Parliament to change the law does 

not mean the law is changed.  Only Parliament can change the law of the land (paras.35-36), 

and it is not changed until Parliament passes the necessary legislation.  Thus, where existing 

law grants only certain powers to the executive, or curtails the prerogative powers of the 

executive, the executive cannot act lawfully beyond the powers they possess without new 

authorisation from Parliament to do so.  The courts’ role is, therefore, to interpret the law 

of the day as it is, not as it might be, in a manner consistent with the law as made by 

Parliament (paras. 42-43). 

Engaging in such an investigation entails no judgment upon ‘the wisdom of the decision’ 

being subjected to legal analysis (para. 3).  The court is instead only determining whether or 

not the executive possesses the power it claims.  The political consequences of both the 

court’s ruling, and the proposed use of the power claimed, are a matter for the political 
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branches of the constitution (Parliament and the Executive) to discuss amongst themselves; 

they are not legal questions.  Of course, quite how one decides how the relationships 

between the different institutional branches interact, their relative competences and so on, 

can lead to sharp divergences in opinion (contrast the majority’s judgment with Lord 

Carwath, see, for e.g. para. 248 et seq.). 

If the Supreme Court ruled, therefore, that the law required the passing of a statute in order 

to enable the executive to provide a notice under Article 50, then the executive could not 

lawfully provide such a notice without being given statutory power to do so.  In some 

respects there is nothing radical about this position – it is in line with the classical Diceyan 

position that Parliament is sovereign, and that the executive only has those powers which 

Parliament has granted it, and those prerogative powers which Parliament has not chosen 

to curtail (paras. 45-48).  As the Court said, 

 ‘the Royal prerogative encompasses the residue of powers which 

remain vested in the Crown, and they are exercisable by minister, 

provided that the exercise is consistent with Parliamentary 

legislation’ (para.47) 

The Court observed the numerous limitations which were entailed by this understanding of 

the prerogative power (paras. 49-51).  Notwithstanding these limitations, however, the 

executive still possessed extensive prerogative powers in relation to foreign affairs, 

including treaty-making (paras. 54-55).  Although the powers are extensive (para. 58), 

treaties made under the prerogative power have no legal effect in the United Kingdom until 

given force by an Act of Parliament, because of the dualist nature of the UK’s constitution.  

This arrangement protects the sovereignty of Parliament by permitting the executive a free 

hand in negotiating treaties, while giving Parliament a choice as to whether or not they will 

then have legal effect (paras. 57-58).  Again, this is not a radical conclusion, nor is the treaty 

making prerogative in any way novel.  Indeed this area of executive power could be 

considered ‘essential to the effective operation of the state’ and ‘best reserved to ministers’ 

(para. 49).   

If one accepts that EU law is part of our domestic law, then it is easy to conclude that – in 

line with a classical understanding of the prerogative and parliamentary sovereignty – that 

the government cannot alter domestic law by using the prerogative power.  On this reading, 

the difficulty posed by the Article 50 question was whether or not the European 

Communities Act 1972 itself gave the government the power to give notice unilaterally 

using the prerogative power.  That is, could the intention of Parliament in the 1972 Act be 

read as already authorising the government to use this power or not?  Especially when the 

giving of such a notice was irreversible (para. 26), and would alter a wide range of rights in 

domestic law without Parliament’s intervention (para. 59)?  This was how the question was 

posed by the majority. 

Oliver Garner quite rightly suggests it is worth pausing to reflect on just how controversial 

the majority’s statement that EU law is domestic law would have been in some quarters, 
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were it made outside of the extraordinary context of Brexit.1  However, the detail of the 

judgment is, as Garner says, a little more subtle.  Garner reasoned that EU law, though it 

may well be domestic law, has not affected an irreversible change, and is not a 

revolutionary source of law.2  This conclusion is also what allowed the majority in Miller to 

conclude that the rule of recognition – the means by which we recognise what is and is not 

valid law, what law is supreme etc. – had not changed in the UK (para. 60).  As Garner 

noted, EU law may be supreme, but it remains open to Parliament to change this by further 

primary legislation – thus, the rule of recognition is unchanged;3 parliamentary primary 

legislation is ultimately supreme because Parliament is sovereign. 

Such an argument is premised on the acceptance of the argument that the 1972 ‘effectively 

constitutes EU law as an entirely new, independent and overriding source of domestic law’ 

given effect by way of the 1972 Act (para. 80).  Lord Reed, dissenting, took a different view.  

He argued that while the application of EU law in the United Kingdom via the 1972 Act ‘is 

inherently conditional on the application of the EU treaties to the UK, and therefore on the 

UK’s membership of the EU’, this did not mean Parliament had, in the 1972 Act expressed 

an intention to be a member of the European Union, or for any rights contained in the 

Treaties to exist before, or persist beyond the period in which the 1972 Act was in force.  In 

the absence of such an intention, the prerogative power vis-à-vis foreign affairs could not be 

read as having been curtailed (para. 177).  One must wonder though quite why Parliament 

would pass the 1972 Act other than to become a member of the Union (though consider 

paras. 193-196, see also majority at para. 78).  Quite such a literal interpretation of the text 

on the part of Lord Reed does seem to leave this question unanswered.  

In consequence, Lord Reed argued that the fact that certain sections of the 1972 Act, e.g. 

s.2(1), appeared to create rights for citizens of the UK by virtue of the UK’s membership of 

the EU, was a mischaracterisation as these were in fact conditional clauses.  They did not 

create rights, merely established what would happen if persons meeting the criteria 

contained in that section (who met the conditions) existed while the UK was a signatory to 

the Treaties and the 1972 Act was in force.  As such, if it became impossible for such 

individual to exist (as would happen if the UK were no longer a member of the EU) that did 

not remove rights from persons per se, it merely meant no one fitting the criteria could exist 

(paras. 184-186, see also para. 189). Therefore, given that the 1972 Act contained no 

provisions expressly or impliedly curtailing the exercise of the foreign relations aspect of the 

royal prerogative, that the 1972 Act did not create a new source of domestic law (consider 
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the inflection given to this statement by the majority at para.48), and was in fact merely a 

species of international law, Lord Reed argued that it remained open to the government to 

exercise the royal prerogative and give notice under Art. 50 (para. 194). 

 

Difficulties with Lord Reed’s dissenting argument 

This argument is problematic.  While rights might only be created conditionally, once they 

exist the Act only envisages that they might change ‘from time to time’ by the mechanisms 

expressed in the Act, and not by some external use of the royal prerogative (cf. para. 187).  

The Treaties might be renegotiated, but this is not the same as withdrawing from the 

system of the Treaties entirely by prerogative (which would have been the effect of 

notifying under Art. 50 without parliamentary authorisation in statute).  This, said the 

majority of the court, was the ‘vital difference’ entailed in withdrawing from the EU (see 

majority, para. 78, cf. Lord Reed para. 187).  Indeed, Patrick O’Brien, writing on the UK 

Constitutional Law Association Blog, goes so far as to say: 

‘For the famously flexible UK political constitution to be incapable of 

acknowledging the enormous European cuckoo that has sat growing 

in its nest for five decades seems almost wilfully obtuse.’4 

By this O’Brien means that the factual situation, (he reminds us of Lord Denning’s dictum 

that the law cannot exist abstracted from the facts),5 cannot be read as anything other than 

EU law having the force and status of domestic law in the United Kingdom. 

The main consequence of a contrary reading on the constitution, as opposed to specific 

future situations regarding treaties in the UK, would appear to be to authorise government 

to instigate sweeping constitutional changes without any authorisation from Parliament in 

some circumstances.  The constitutional probity of such a situation would seem to be 

doubtful.  Nonetheless, whereas Lord Reed was content to treat EU law as like any other 

kind of international law, and so to permit the government to instigate such a change, the 

majority were concerned about allowing the government sole control to precipitate this.  

This is what Mark Elliott referred to as a difference of opinion between the dissentients and 

the majority on the matter of ‘constitutional “scale”’,6  reasoning that action with large scale 

effects require high levels of scrutiny and/or parliamentary authorisation before they can 

proceed. 
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The European Communities Act 1972 

Having established the relative powers of the different constitutional institutions, the Court 

then turned its attention to the nature of the European Communities Act 1972, and sought 

to resolve the tension between the sovereignty of Parliament and the supreme nature of EU 

law in the UK (as elaborated in Factortame (No. 2) [1991] 1 AC 603).  Crucially, the majority 

reasoned, the 1972 Act ‘authorises a dynamic process’ that enables EU law-makers to create 

laws in EU institutions which will have immediate effect in the United Kingdom (paras. 60-

61).  This demonstrates the primacy of EU law over domestic legislation.  This 

characterisation of the 1972 Act as a ‘conduit’ (para. 65) for EU legislation to enter the UK 

also gives the Act a special constitutional character which exempts it from implied repeal by 

contrary domestic legislation (paras. 66-67; see also Laws LJ in Thoburn [2002] EWHC 195 

Admin, paras. 59-64).  No part of the 1972 Act or the law which it enables can be prevented 

from having legal force by contrary domestic legislation.  However, this state of affairs only 

exists because Parliament authorised it in the 1972 Act, and will only persist for so long as 

Parliament permits (paras. 61, 65, 67).   

In view of the fact that the authorisation for the applicability of EU laws originates from 

Parliament, and that this state of affairs can only be altered by Parliament, it should not 

come as a surprise that the Court concluded that this prevented ministers from exercising 

the prerogative power to alter these arrangements (other than as prescribed in the 1972 Act 

itself, see para. 88) (para. 77, see also 81-82, 90, 93).  Such a move by ministers would entail 

an alteration in the law of the land by prerogative (see also paras. 114-115), and would have 

the effect of placing the executive over Parliament.  This is evidently contrary to the 

doctrine of parliamentary sovereignty and contrary to the constitutional settlement of the 

late 17th Century.  Consequently, primary legislation from Parliament would be required if 

ministers were to be able to issue a valid notice under Art.50 (para. 101).  To paraphrase the 

Court and Lord Pannick, this is the only way to authorise the trigger of the Art.50 gun to be 

pulled (para. 94). 

Of course, the majority, in using the ‘conduit’ analogy, ignored the fact that this reasoning 

was originally employed by John Finnis to argue against the requirement for Parliamentary 

authorisation.7  It is therefore unsurprising that, as O’Brien says, ‘the majority tie 

themselves in knots’8 with a metaphor that was used to explain why EU law is not a source 

of domestic law.  In future considerations of Miller, one may wish to consider looking 

beyond the metaphor to the underlying principled position which it would seem the 

majority were driving towards; i.e. Mark Elliott’s notion of constitutional scale. 
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Updated side-note on the legal effect of referenda 

In the High Court the judges emphasised that the 2016 referendum result ‘is only advisory…’ 

in legal terms, it does not change the law (EWHC, para.30).  In the Supreme Court the 

Government argued that the traditional limits imposed on the prerogative power should not 

extend to decisions flowing from referenda where a majority of the electorate assent to a 

given position (para. 116).  The Supreme Court reiterated the position expressed by the High 

Court that, because the 2015 Act enabling the referendum did not specify what the legal 

consequence would be, unlike previous referenda, the result could only ever be a statement 

of political intent (para. 119).  Certainly there might be consequences to ignoring a 

referendum result, but these would be political, not legal in nature (see paras. 120-125).  

This was a position to which the UK government had previously assented (para. 125). 

 

The Devolution issues and Constitutional Conventions 

Four questions were referred from the Northern Irish High Court, and one from the 

Northern Irish Court of Appeal (listed at para. 126).  The Court’s conclusions in relation to 

the need for primary legislation to enable the giving of notice obviated the need for a 

conclusive response to Question 1 (para. 132), superseded Question 3 (para. 129) and 

Question 4 (para. 133), and meant that the answer to Question 5 was negative (para. 134).  

Question 2 raised issues in relation to the Sewel Convention.  The Sewel Convention is a 

political rule that states that the Westminster Parliament will not legislate for the devolved 

institutions where their respective legislative competences overlap without the consent of 

the devolved legislature(s) in question (see paras. 136-139).  This practice has existed for the 

majority of the period since devolution began in earnest, and has been a feature of recent 

amendments to the devolution settlements (paras. 137, 140). 

Nonetheless, the Court reiterated that constitutional conventions, being political practices, 

were not subject to legal enforcement before the courts (see paras. 141-143, 146), and 

efforts to legally enforce them have historically been in vain (para. 144).  The Sewel 

Convention therefore amounted to only a ‘political restriction on the activity of the UK 

Parliament’ (para. 145).  This is the case even though the convention has now been 

embedded in primary legislation, as can be determined by a reading of the text of the 

statute (para. 147, see also 148-149).  The consequence of this conclusion is that none of 

the devolved assemblies are legally required to consent to the giving of notice under Art.50 

before notice can be given – as the Sewel convention is only a political rule with political 

consequences (paras. 150-151). 

In the light of his conclusion on the nature of the 1972 Act as regards the prerogative, Lord 

Reed reasoned that he did not need to deal with the Sewel Convention in his dissenting 

opinion (para. 178). 

The majority of the Court concluded that, because the devolved institutions are presently 

precluded from enacting legislation contrary to EU law, a withdrawal from the EU would 
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nullify these provisions in the various devolution Acts and have the effect of enhancing the 

competencies of the respective devolved institutions (para. 130).  However, this would give 

rise to an incongruity if the competencies of the devolved institutions were altered by 

prerogative action (para. 132, and see above).  However, the court did not go so far as to 

say that primary legislation was necessary in this instance (para. 132). 


