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Judgment given in R (on the application of Miller & Dos Santos) v Secretary of State for 

Exiting the European Union [2016] EWHC 2768 (Admin) 

In this update I propose to deal first with the legal questions raised by the High Court 

judgment in Miller and Dos Santos, and what this tells us about the constitution of the 

United Kingdom. I will then address some practical and legal issues which were engaged as 

the case made its way to appeal before the UK Supreme Court in early December 2016 (with 

judgment expected in January 2017).  Lastly, the update concludes with some reflections on 

the troubling interpretation of the judgment in the media, politics and public discourse. 

The Question to be Answered by the Court 

In a single, joint judgment issued by a strong panel of the High Court comprising the Lord 

Chief Justice, the Master of the Rolls and a senior Lord Justice of Appeal, it was made plain 

that the ‘sole question’ for the Court to answer was ‘whether, as a matter of the 

constitutional law of the United Kingdom, the Crown – acting through the executive 

government of the day – is entitled to use its prerogative powers to give notice under Article 

50 for the United Kingdom to cease to be a member of the European Union.’1 The question 

to be answered by the Court concerned the legal extent of the royal prerogative in this 

context. 

The Scope and Limits of the Royal Prerogative 

The prerogative, ‘the residue of legal authority left in the hands of the Crown’,2 consists only 

of those legal powers not displaced by statute or otherwise limited by the common law.3  As 

the High Court observed, while it is true that we can trace the control of the prerogative by 

Parliament back beyond the legal and political settlement reached after the Civil War – 

namely, the Bill of Rights 1688 and the other legislation flowing from the Glorious 

Revolution more generally – the events of the late Seventeenth Century conclusively 

subordinated executive power, especially the royal prerogative, to the sovereign will of 

Parliament.4 

Given the particularly well-established historical pedigree of this line of development – 

which certainly did not stop at the end of the Seventeenth Century5 – the High Court 

concluded that ‘it would be surprising indeed if, in the light of that tradition’ the executive 
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could be taken as possessing a power to undo the statutory will of Parliament through the 

exercise of the prerogative.6 

What then, are the implications for this power on Article 50, a power ostensibly contained 

in the Treaty of the European Union? It is true that the Crown possesses, and deploys 

through its ministers, an unfettered prerogative power to make treaties and to conduct 

international relations on behalf of the nation.7 However, it cannot give those treaties legal 

force in the United Kingdom without primary legislation from Parliament.8 In the United 

Kingdom international law has no legal effect until given force in primary legislation (there 

may, of course, be political and diplomatic issues with ignoring treaties).  Were the situation 

otherwise, it would be possible for the executive to place international law above the 

sovereign will of Parliament, without any involvement from the latter.9  This would subvert 

a fundamental principle of the United Kingdom’s constitution, parliamentary sovereignty.  

Such a situation would undermine the constitutional settlement established in the late 17th 

Century. 

Parliamentary Sovereignty 

Thus, alongside a consideration of the prerogative must be placed ‘the most fundamental 

rule of UK constitutional law’, that is, the sovereignty of Parliament.10  The High Court 

unpacked this question in very clear, uncontroversial terms: 

‘Parliament can, by enactment of primary legislation, change the law 

of the land in any way it chooses. There is no [more, sic.] superior 

form of law than primary legislation, save only where Parliament has 

itself made provision to allow that to happen.’11 

At this stage one might think that this places EU law in a subordinate position to domestic 

law, but the next sentence in the judgment observes that ‘the *European Communities Act 

1972+, which confers precedence on EU law, is the sole example of this’; of the 

subordination of primary domestic legislation, by choice, to another, external source of 

law.12  Though, because of the ‘continuing’ nature of Parliament’s sovereignty it cannot 

legally bind the hands of future Parliaments (though it can, as the process of exiting the EU 

demonstrates, make it a politically complicated affair!), because Parliament can undo any 

decision to subordinate its primary legislation to another source of law.13 
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Implications for Triggering Article 50 

If it is accepted, as it was by the High Court, that the prerogative is limited by the 

sovereignty of Parliament, then the question arises – what is the relationship between the 

1972 Act and Article 50 of the Treaty of the European Union?  And, therefore, where does 

authority lie to trigger Article 50, and in so doing give notification of the United Kingdom’s 

intention to secede from the European Union, and start the two-year countdown to that 

new reality? The court here applied ordinary principles of statutory interpretation to 

establish the intentions of Parliament, and thus the extent of the prerogative. 

The judges started from the position that the 1972 Act is a ‘constitutional statute’ of the 

type described by Laws LJ in Thoburn v Sunderland City Council [2002] EWHC 195 Admin.14  

The Court was also mindful of the ‘background constitutional principles’ that must always be 

considered when interpreting the words in statute.15 Where such principles are ‘strong’, as 

is the case in relation to the subordination of the prerogative power to parliamentary will, 

‘there is a presumption that Parliament intended to legislate in conformity with them and 

not to undermine them.’16  The more significant the principle in question, the more explicit 

Parliament will have to be in before it can be concluded that Parliament intended something 

contrary to that principle.17 

There appeared to be a strong presumption against allowing the executive to trigger Article 

50 through the prerogative – given the history of the relationship between Parliament and 

the prerogative.  In particular, the Court was concerned in this case with the legal rights 

granted by Parliament directly and indirectly via the European Communities Act 1972 and 

connected legislation, these they divided into 3 categories:18  

 Category 1: rights that have a domestic law analogue and will continue to have legal 

effect, unless repealed, if the United Kingdom is no longer subject to the authority of 

European Union law. 

 Category 2: rights enjoyed by UK citizens in the EU (i.e. when not in the UK), by 

virtue of European Union law. 

 Category 3: rights consequent upon being a member of the EU that could not be 

replicated in domestic legislation, such as the right to vote in European 

Parliamentary elections. 

One aspect of the presumptions around the limits of the prerogative power is that it is not 

to be used to take away rights given by Parliament, as this entails changing the law of the 

land which the prerogative may not be used for.  Thus, what was at issue was not the 

possibility that the rights, as in the case of Category 1, ‘might be preserved under new 

primary legislation’,19 but the fact of the legal withdrawal of those rights in the interim 
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through use of the prerogative.  In the same vein, the Court said that the Secretary of 

State’s argument was ‘divorced from reality’ in suggesting that Category 2 rights are not 

‘rights of major importance created by Parliament’ and which, therefore, did not obtain 

their legal force through the gift of Parliament in the 1972 Act.20  The loss of Category 3 

rights was accepted outright by the Secretary of State,21 though it is difficult to see this as 

doing anything other than confounding his arguments in relation to the other two 

categories. 

If we return to the Court’s earlier remarks about the uses to which the prerogative can be 

put, we find renewed approval for the judgment of Sir Edward Coke in the seminal Case of 

Proclamations (1610) 12 Co. Rep. 74.  Quoting from that judgment, the Court reiterated that 

the prerogative cannot be used to change the law of the land (be that common, statutory, 

or customary law).22 It is only through Parliament, as the Bill of Rights 1688 makes 

abundantly clear,23 that the law of the land, including any rights flowing from, or enabled by 

that law can be altered.24 

Having established that all three categories of rights derive from Parliament’s enactment of 

the European Communities Act 1972, the conclusion of the Court thus acquired an 

inevitable character.25  The Court found that, given that Parliament had ‘taken the major 

step of switching on the direct effect of EU law’ in the United Kingdom, it was simply ‘not 

plausible’ that the executive could be read as having the legal authority to ‘by its own 

unilateral action under its prerogative powers … switch it off again.’26  Therefore, ‘the Crown 

cannot give notice under Article 50(2).’27 

Side note on representative democracy & referenda 

As has already been noted, the Court sought to make clear that it was only interested in the 

legal question regarding the use of the prerogative power raised by this case. However, the 

Court did seek to remind us of the nature of the United Kingdom’s parliamentary democracy 

being both representative in nature, and inextricably bound up with the legal sovereignty of 

Parliament to the exclusion of all other sources of legitimate political power.  Thus, as is 
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in Miller and Dos Santos only having jurisdiction in England and Wales) see [104] 
25

 Though for a contrary view, a reading of M. Elliott and H.J. Hooper, ‘Critical reflections on the High Court’s 
judgment in R(Miller) v Secretary of State for Exiting the European Union’, available on the Public Law for 
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observed by the Court, quoting Dicey, ‘it cannot be said that a law is invalid as being 

opposed to the opinion of the electorate.’28 

Thus, as regards the European Union Referendum Act 2015, in the absence of ‘very clear 

language to the contrary used in the referendum legislation in question’,29 in legal terms the 

referendum result ‘is only advisory… ’.30  Nonetheless, the Court reiterated at this, the 

conclusion of its judgment, the point made at the opening of the judgment – that the legal 

position is one thing, the political nature of the result is something to be decided through 

the political process.31  Of course, the upshot of the judgment is that the political process 

that must consider the advisory force the Referendum is to be the parliamentary process, 

and not one based in executive fiat. 

Leapfrog Appeals 

The case was appealed by the Government.  The case bypassed the Court of Appeal and 

moved directly to the Supreme Court.  This was achieved by the leapfrog provisions in ss.12-

16 of the Administration of Justice Act 1969, wherein s.12(3) stipulates that: 

‘… for the purposes of this section the relevant conditions, in 

relation to a decision of the judge in any proceedings, are that a 

point of law of general public importance is involved in that 

decision…’ 

Or s.12(3A) 

‘The alternative conditions, in relation to a decision of a judge in 

any proceedings, are that a point of law of general public 

importance is involved in the decision and that – 

a) The proceedings entail a decision relating to a 

matter of national importance or consideration of 

such a matter, 

b) The result of the proceedings is so significant 

(whether considered on its own or together with 

the other proceedings or likely proceedings) that, 

in the opinion of the judge, a hearing by the 

Supreme Court is justified, or 

c) The judge is satisfied that the benefits of earlier 

consideration by the Supreme Court outweigh the 

benefits of consideration by the Court of Appeal.’ 

On the face of the facts of the case alone, and the constitutional ramifications which must 

flow from the judgment of the High Court, there was really no question that the case met 
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the requisite criteria.  It is certainly clear that the 12(3) conditions were met, the case does 

concern a fundamental ‘point of law of general public importance’, namely the 

constitutional distribution of powers between Parliament and government.  Similarly it 

appears that the considerations of 12(3A) (a) and (b) were also met for the same reasons as 

12(3).  Section 12(3A)(c) is, to an extent, moot because the operative ‘or’ in 12(3A)(b) 

implies it is not an essential requirement where the other conditions of 12(3A) are fulfilled, 

but in any event the constitutional significance of the case in general, combined with its 

impact on devolved matters, made this case ripe for an expedited appeal to the Supreme 

Court.32 

Judgment from the Supreme Court is expected in January 2017. 

Possible Referral to the Court of Justice of the European Union (CJEU) to interpret the 

meaning of Article 50? The (ir)revocability of Article 50 

Prior to the Supreme Court hearing there was a great deal of speculation that the Supreme 

Court would be obliged to make a reference to the CJEU.  Leaving aside the undoubted 

capacity and obligation of the Supreme Court to decide on the legal rules governing matters 

of constitutional importance in the United Kingdom, the relationship between European 

Union law, as given in the Treaties, and the law of the United Kingdom presented the 

Supreme Court with a thorny politico-legal problem. 

Article 50 is part of the Treaty of the European Union (also known as the Maastricht Treaty).  

While Article 50 might achieve legal effect in the United Kingdom legal system through the 

European Communities Act 1972, it remains a European Union legal provision, not a 

domestic one, in the eyes of the European Union. 

As Sánchez-Graells notes, under Article 267(1)(a) of the Treaty on the Functioning of the 

European Union gives the CJEU sole authority to interpret EU Treaties ‘where questions of 

interpretation of EU law are raised before them and they consider that a decision on the 

question is necessary to enable them to give judgment *see also 267(3)+.’  This point had the 

potential to be highly significant, not just because it could have resulted in a reference to 

the CJEU, but because it may also have revealed that the original judgment in Miller and Dos 

Santos proceeded ‘on the basis of an assumption that might well be wrong.’33  That is, the 

assumption that Article 50 is irrevocable, and thus that it is the triggering of Article 50 which 

sets us inevitably on the road to withdrawal from the European Union, and the loss of rights 

which this entails. 

For Sanchez-Graells, given the centrality of understanding the true meaning of Article 50 

(including the (ir)revocability question), and that this is something which can only be 
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 On the proper interpretation of s.12 see the judgment of Gilbart J in Moreno v Motor Insurance Bureau 
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conclusively determined by the CJEU, a reference from the Supreme Court to the CJEU 

seemed to be ‘legally unavoidable’; he argued that the Supreme Court had ‘an absolute and 

inexcusable obligation to request a preliminary ruling’.34  However, they did not.  We will 

not know exactly how the Supreme Court will choose to deal with this question – if, indeed, 

it decides to address it at all – until the Court releases its judgment. 

In my view, the revocability question is not relevant.  If the prerogative is used to trigger 

Article 50, and so to set in train events which ultimately result in the loss of a host of legal-

constitutional rights, this appears to be patently against long-established constitutional 

tradition.  It does not matter if such a process can be paused or reversed, left unchecked the 

legal consequences are plain – rights will be lost, and that is the crucial point. 

Moreover, any realistic appraisal of the situation must surely consider the difficulties facing 

any attempt by Parliament to reverse a prerogative-triggered Article 50 notification.  In 

summary, these are: 

1. Regardless of its unlimited legal sovereignty – Parliament is politically constrained 

by the result of the referendum; 

2. The Government represents a significant voting bloc in the Commons, and many 

Conservative Members of Parliament, as well as others, support, or feel bound to 

support, the outcome of the referendum; 

3. Most significantly, however, is the almost supreme control that the Government has 

of the parliamentary timetable.  If the Government chooses to starve any attempt to 

reverse any prerogative-triggered Article 50 notification of parliamentary time, 

which it surely would, the measure would have little chance of going forward. 

Thus, both in law and in political reality, the revocability of Article 50 is plainly irrelevant to 

the question posed to either the High Court or to the Supreme Court. Just as the court said 

at [64] of Category 1 rights that it is no defence to say that the rights lost as a direct 

consequence of the triggering of Article 50 by the prerogative (i.e., when the 2-year 

countdown which starts at this point runs out) could be re-enacted domestically, so too it is 

no defence to say that a prerogative-triggered Article 50 could be revoked. 

One can only imagine the headlines that would have flowed from a decision to make a 

reference to CJEU, though the possibility of a reference, and the obvious difficulties it poses 

for the Court demonstrate in stark terms the nature of public law in the United Kingdom.  

Whereas historically it might be argued that we have been largely dependent on a form of 

political constitutionalism –  the power to develop the constitution being allocated to the 

political branches of the state – we are now in more of a hybrid or transitional phase.  Thus, 

although we have not moved from political to legal constitutionalism – where the courts 

have responsibility for shaping and interpreting the constitution in line with, for example, 
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common law values – instead, to the extent that these simplified categorisations are 

accurate, we are caught between these two positions.  The Courts have been given 

authority to interpret certain fundamental constitutional questions (human rights, 

devolution, European Union law) through statute, while they must also be mindful of the 

continuing political and legal sovereignty of Parliament. 

In areas of political disagreement, this tension can play itself out in particularly distasteful, 

often uninformed, ways. 

Fall out 

While the High Court was at pains to point out that 

‘… the court in these proceedings is only dealing with a pure 

question of law. Nothing we say has any bearing on the question of 

the merits or demerits of a withdrawal by the United Kingdom from 

the European Union; nor does it have any bearing on government 

policy, because government policy is not law.’35 

And went on to state that: 

‘The policy to be applied by the executive government and the 

merits or demerits of withdrawal are matters of political judgement 

to be resolved through the political process.’36 

And despite the fact that there is a long standing constitutional convention that the 

decisions of the courts should not be publicly criticised by ministers or Members of 

Parliament, the decision of the Court provoked those who should have known better to 

engage in such criticism, and some of the most deplorable, dystopian, reactionary headlines 

in the mass media in living memory. 

It is a fundamental tenet of any modern democracy that the judiciary may comment on the 

extent of the executive’s legal powers, and apply the general law of the land to particular 

contexts.  It is also essential that they should do so without fear or favour. 

As Mark Elliott said in his excellent ‘Courts, Democracy and Brexit: Some Home Truths’ blog, 

I do not think how troubling this situation is can be better put, than in the words of Gary 

Lineker: ‘The front page attacks on the 3 judges for basically just doing their job is scary.  

This is fast becoming a dystopian land’.37 
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