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CHAPTER 2 
 
To be inserted into Page 20 
 
More recently, the CJ further developed the rights of EU citizens in case C–
334/09 Ruiz Zambrano v Office National de l’Emploi (judgment of 8 March 
2010). The CJ considered Article 20 TFEU, which provides that nationals of 
Member States are citizens of the EU. In this case, Columbian nationals had 
children while living in Belgium and they acquired Belgian citizenship. The CJ 
held Article 20 ‘is to be interpreted as meaning that it precludes a Member 
State from refusing a third-country national upon whom his minor children, 
who are European Union citizens, are dependent, a right of residence in the 
Member State of residence and nationality of those children, and from 
refusing to grant a work permit to that third-country national, in so far as such 
decisions deprive those children of the genuine enjoyment of the substance of 
the rights attaching to the status of European Union citizens’. Directive 
2004/38 did not apply, since it covered only Union citizens exercising free 
movement. Member States are concerned that Union citizenship would be 
applied to what is considered to be a purely internal situation. They are 
concerned that the CJ is trespassing into the area of national immigration law. 
The CJ did not address the issue of reverse discrimination considered by 
Advocate-General Sharpston in her opinion. Reverse discrimination involves 
the less preferential treatment of citizens who have not exercised their free 
movement rights in comparison to the treatment of nationals from another 
Member State. 
 

CHAPTER 13 

New paragraph 3 to be inserted into 13.3 – page 268: 
 
The application of the Regulation was considered in Case C-238/09 Artur 

Weryński v Mediatel 4B spólka z o.o 17 February 2011. Under Irish law, a 

witness is obliged to appear before a court only if s/he has first received a 

viaticum (payment for travel expenses). In 2009, the applicant took 

proceedings against the respondent in a court in Warsaw. He sued for 

damages arising from a non-compete agreement with his former employer. In 

those proceedings, the Polish court asked the Dublin District Court to examine 

a witness. The Irish court made the examination of the witness conditional on 

the payment by the requesting court of witness expenses of €40, as Irish law 

requires. The Court of Justice stated that the possibility of refusing to execute 

a request for the taking of evidence should be confined to strictly limited, 

exceptional situations. The grounds on which execution of such a request 

may be refused are those exhaustively listed in the Regulation. These 

grounds do not include the payment of an advance for examining a witness. 

Therefore, the Polish court was not required to pay such an advance. The CJ 
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pointed out that the Regulation provides that the execution of a request to 

take evidence is not to give rise to a claim for any reimbursement of taxes or 

costs. ‘Taxes’ is to be understood as meaning sums received by the court for 

carrying out its functions, whereas ‘costs’ are to be understood as the sums 

paid by the court to third parties in the course of proceedings, in particular to 

experts or witnesses. Expenses paid to a witness examined by the requested 

court are costs within the meaning of the Regulation. 

 

CHAPTER 14 

New final sentence for end of 14.2 – page 271: 
 
Iceland was the final State to ratify the Convention with effect from 1 May 
2011. 
 

New final sentences for end of 14.3.2.1 – page 273: 
 
However, Article 5(2) has now been superseded by the Maintenance 

Obligations Regulation 2009, which took effect on 18 June 2011. This is dealt 

with in the Family Law manual. 

 

CHAPTER 15 

New third paragraph for 15.2.3.1 – page 294: 

In Car Trim GmbH v Key Safety Systems Srl 25 February 2010, the CJ once 

again considered contracts for the sale of goods. The goods to be delivered 

under a contract were to be manufactured beforehand to the specification of 

the purchaser. The Court pointed out that the purchaser did not supply the 

materials to be used and the supplier is responsible for the quality of the 

goods and their compliance with the contract.  Thus, the contract should be 

considered as a sales contract rather than a contract for services. The issue 

also arose of the place of delivery of the goods. There was no provision in the 

contract providing for a place of delivery. The Court held that in the absence 

of a contractual provision, the place where the goods were physically 

transferred to the purchaser is the most consistent with the Regulation as the 

basis for jurisdiction. 

 

New fifth paragraph for 15.2.3.1 – page 295: 



LSIM: European Law (series ed TP Kennedy) 
Update – September 2011 

 

 

© Oxford University Press, 2011. All rights reserved. 

In Case C-19/09 Wood Floor Solutions Andreas Domberger GmbH v Silva 

Trade SA 11 March 2010, the CJ had to consider the case of services 

provided in several Member States. It held that the national court which has 

jurisdiction to hear and decide on all the claims arising from the contract is the 

court in whose jurisdiction the place of the main provision of the services is 

located. In a commercial agency contract, it is the commercial agent who 

performs the obligation which characterises the contract and who therefore 

provides the services. Jurisdiction is assessed by looking to the contract for 

the place of the main provision of services by the agent. If there are no clear 

contractual provisions, other factors can be looked at to determine the place 

of performance. For a commercial agency agreement, the national court will 

look at where the agent prepares, negotiates and concludes the transactions 

for which he has authority. If this cannot be determined, the place where the 

agent is domiciled will determine jurisdiction.   

 

Text at 15.3 – page 295 to be replaced with: 
 

If the matter is a maintenance claim, the defendant may be sued where the 

maintenance creditor is domiciled or habitually resident —Art 5(2). This 

provision was replaced from 18 June 2011 by Regulation 4/2009 on 

maintenance obligations.  This is discussed more fully in the Family Law 

manual. 

 

New final sentence at end of 15.4.1 – page 295: 
 
In Case 12/02 DFSS Torline the CJ held that a case concerning the legality of 

industrial action falls within the scope of Article 5(3). 

 

New final paragraph at end of 15.4.3.2 – page 302: 
 
A new development of the Shevill doctrine has been suggested in Joined 

cases C-509/09 and C-161/10 eDate Advertising v X Olivier Martinez and 

Robert Martinez v Société MGN Ltd 29 March 2011. In this case, Advocate 

General Pedro Cruz Villalón proposed adding a new head of jurisdiction for 

defamation. The court of the place of the ‘centre of gravity of the conflict’ 

would also have jurisdiction to award damages for the entirety of the loss. The 

conflict between freedom of information and privacy should be determined 

where the victim has the centre of his life and activities, if the media could 

have predicted that the information would be relevant in that jurisdiction.  For 

determining whether information should be considered as relevant in a given 

jurisdiction, account should be taken of a variety of factors such as the 
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language used and the content of the information. The point of this exercise is 

not to determine the intention of the media as this is not directly relevant for 

the purposes of Article 5(3).   

 

CHAPTER 17 

New first sentence for 17.2.2 – page 324: 

Article 1(1) provides that the Regulation does not apply to revenue, customs 

or administrative matters.   

 
 
 
 

 


