
 

 

 

“GENERATION 3” CODEBOOK (with 2009, 2011 

and 2012 amendments)—EMPIRICAL ANALYSIS 

OF INVESTMENT TREATY ARBITRATION 

PRINCIPAL INVESTIGATOR: 

SUSAN D. FRANCK 

I. METHODOLOGY 

This subject of this analysis is the set of all publicly available 

arbitration awards as at January 1, 2012.  [All websites that are 

contained in this Codebook were correct and active in 2012; the 

websites may, however, have shifted or altered in between 2012 and 

the publication of this book in 2019.] 

A. Documents to Aid Coding 

Coders should consult a series of Excel spreadsheets and charts 

constructed in connection with this research. 

1. The most recent chart is entitled “G3 Charts – Awards 

pre 2012.docx” (the G3 Chart), which contains the list 

of publicly available awards as at January 1, 2012. It 



 

 

also contains basic identifying information—to the 

extent available—about the new awards including: (1) 

case name and number, (2) award date, (3) filing of 

request for arbitration, (4) place of arbitration, (5) 

purported investor nationality, (6) applicable treaty, (7) 

information about administrative support and 

applicable arbitration rules, (8) quotation about the 

industry, (9) members of the tribunal including 

appointment method, (10) information about the phase 

of the case, (11) availability and type of separate 

opinions, (12) information about who won and lost 

various phases of the case, (13) damages requested and 

awarded, (14) information about the parties’ legal 

costs, and (15) information about the tribunal’s costs. 

To aid the review of cases and coding accuracy, the G3 

Chart contains citations as an aid; but coders should 

rely on the awards themselves for coding 

determinations. 

2. To aid your review of the new awards (i.e., if there is 

an ongoing case with an earlier award) and, where 



 

 

appropriate, go back to code for new variables, refer to 

the previous chart. The Generation 1 (G1 Chart or 

2006 Chart) is called: “FINAL CHART (Changes for 

SPSS—December 7, 2006.doc”. The Generation 2 (G2 

Chart or the 2009 Chart): is called “New awards 

chart from 1 June 2009.doc”. The G1 and G2 Charts 

contains many—but not all of the same—basic 

identifying information. 

3. To guide the accuracy of the names assigned to 

countries and investor nationality, refer to the Excel 

spreadsheet entitled “List of Sovereign States.xls” (the 

Country Spreadsheet). The Country Spreadsheet is 

based upon a list of sovereign states available at 

http://www.state.gov/s/inr/rls/4250.htm#note2.
1
 

                                                           

1
 The Country Spreadsheet replaces the 

http://en.wikipedia.org/wiki/List_of_sovereign_states site from the 

first generation database. The Country Spreadsheet includes countries 

on the basis of Article 1 of the Montevideo Convention from 1933. 

According to the Convention, a sovereign state should possess the 

following qualifications: (a) a permanent population, (b) a defined 



 

 

4. For the 2009 coding, to guide the accuracy of coding 

related to the ongoing status of cases, refer to the Excel 

spreadsheet entitled “ISDS Database—Settlements 

Non-Public Awards and Conciliations” (the Status 

Spreadsheet). The information that will be pertinent 

for coding determinations are under the “Public 

Settlement” and “Non-Public Award” tabs. For the 

2012 coding, this will be done separately. 

B. Coding Procedures 

When a coder has a copy of the publicly available award in front of 

him/her, she/he should do the following: 

1. First, the coder should enter the data further to data 

entry software created by the University of Nebraska’s 

Bureau of Sociological Research (the BOSR). The title 

of the study is “FRANCK – Empirical Analysis of 

Cost Shifting in Investment Treaty Arbitration” and is 

                                                                                                                                        

territory, (c) government, and (d) capacity to enter into relations with 

the other states. The list includes all states that satisfy these criteria 

and claim independence. 



 

 

available at 

https://bosrsurvey.unl.edu/index.php?sid=69173&lang

=en. The web-based interface will lead coders through 

the process of coding each of the variables. To avoid 

unexpected technical difficulties, Coders should avoid 

coding using Safari and should strive to use Internet 

Explorer as your Web browser. 

2. Second, the coder should check to make sure that the 

data on the G3 Chart is accurate, and include 

additional information about the award on the different 

fields identified in the Chart. 

3. All coders will code all the awards. BOSR will 

randomly organize the awards so that each coder will 

code the awards in a different order. The coding 

interface will later identify areas of disagreement 

amongst coders. The percentage of inter-coder 

reliability will be ascertained, and then a coding 

procedure for the areas of variance will be agreed to 

enhance inter-coder reliability. 



 

 

4. As soon as possible, coders should click on the 

“Resume later” option in the lower left-hand side to 

prevent data from being lost. Your session can be 

timed out and data lost if you fail to do this. After you 

have done an initial save, you will receive an email 

about the saved details for the survey. Please keep 

these emails. To avoid losing data, coders should also 

save the data at regular intervals by clicking on 

“Resume Later” in the lower left-hand corner. 

II. VARIABLES 

A. Basic Identifying Information: These variables 

provide basic identifying information. 

1. Generation of Database—“Generation”: Coders need 

not code this variable. This will be inserted by BOSR. 

All awards on the 2006 Chart will be in the first 

generation (G1). All awards on the 2009 Chart will be 

in the Second Generation (2); likewise all awards on 

the 2012 Chart will be in the Third Generation (G3). 

This round of cases will only involve coding of G3 

awards. 



 

 

2. Coder ID—“coderid”: This variable identifies which 

coder is coding. 

3. Identifying the Individual Award in a Case—

“AWARDidentifier”: The “Award Identifier” is the 

number listed in bold in the G3 Chart and at the start of 

every case. This is listed in the SPSS database as 

“AWARDidentifier”. For example, in the 2009 Chart, 

Phoenix Action, Ltd. v. Czech Republic is 

“AWARDidentifer” 176. In the 2006 Chart, Nykomb 

Synergistics Technology Holding AB v. Latvia’s 

“AWARDidentifier” number is 59. 

4. Name of the Case—“CaseName”: The case name, as 

produced in the entirety on the award’s title page, 

should be inserted in this cell. NB: Case names on the 

investmentclaims.com database may not be accurate as 

they do not contain copies of the actual award. Please 

refer to the “Investment Treaty Arbitration,” ICSID or 

UNCTAD websites to obtain copies of the actual 

awards. When coding the name as it appears in the 

award, please include: (1) the full party name/title of 



 

 

the investor(s), (2) a “v.” to indicate who the case is 

against/versus, and (3) the name of the government 

without the use of the word “the.” For “The Islamic 

Republic of Pakistan” this would then be “Islamic 

Republic of Pakistan.” The Republic of Argentina 

would then be “Republic of Argentina” [not “The 

Republic of Argentina” or “Argentina”]. 

5. Time—Date of the Award: These variables will reflect 

the effect of time and the day the tribunal issued an 

award. 

a. Year: “AwardDate_year” should record the 

year of the award. For example, an award 

rendered on September 9, 2006, should be 

coded as 2006. (Should there be a missing year, 

indicate missing data with “8888”.) 

b. Month: “AwardDate_month” should reflect the 

month of the award. For example, an award 

rendered on September 9, 2006 should be 

coded as 9. (Should there be a missing month, 

indicate the missing data with “88”.) 



 

 

c. Day: “AwardDate_day” should reflect the day 

of the award. For example, an award rendered 

on September 9, 2006, would be coded as 9. 

(Should there be any missing dates, follow the 

same format and indicate the missing data with 

“88”.) 

6. “RequestDate”—Date of the Request for Arbitration: 

This variable records the date when the investor 

submitted the Request for Arbitration. This is neither 

the day the investor submitted any notices to the state 

or other parties nor the day an institution receives a 

request (or otherwise registers the request). Rather, this 

variable focuses only on the day the investor signs and 

submits its official Request for Arbitration
2
 in 

                                                           

2
 The only exception to this is when the notice of arbitration 

simultaneously contains the Request for Arbitration and/or the 

Statement of Claim. 



 

 

connection with the investment treaty dispute.
3
 Where 

there is ambiguity about the date of signing the 

Request and the date of submission, the date of signing 

should be coded.
4
 

                                                           

3
 For cases arising under NAFTA, the Notice of Arbitration, Notice of 

Claim and/or Request for Arbitration is the relevant date—not a 

notice of intent to submit a claim. 

4
 For example, (1) Tokios v. Ukraine—signed on 8/14/02 = date (not 

two days later submitted); went with date of “signing”; (2) Rompetrol 

v. Romania = request signed on 12/14/05; (3) Loewen v. United States 

= award refers to July 29, 1998, but document on U.S. Department of 

State website has the date of signing as October 30, 1998; (4) Link-

Trading Joint Stock Company v. Moldova refers to “Claimant 

confirmed . . . the Notice of Arbitration served on November 27, 1999 

as constituting its Statement of Claim”; (5) Salani v. Morocco “filed” 

its request on May 1, 2001. In contrast, Micula et al. v. Romania 

refers to a “Request for Arbitration dated 28 July 2005” but that “On 

2 August, 2005, Claimants filed a Request for Arbitration,” which 

was coded as “August 2, 2005” given the clarity of the date of filing.] 



 

 

a. Year: “RequestDate_yr” should record the year 

the Request is submitted. For example, a 

Request submitted on May 7, 2003, should be 

coded as 2003. (Should there be a missing year, 

indicate missing data with “8888”.) 

b. Month: “Requestdate_M” should reflect the 

month the Request is submitted. For example, a 

Request submitted on May 7, 2003, should be 

coded as 5. (Should there be a missing month, 

indicate the missing data with “88”.) 

c. Day: “RequestDate_d” should reflect the day 

the Request is submitted. For example, a 

Request submitted on May 7, 2003, should be 

coded as 7. (Should there be any missing dates, 

follow the same format and indicate the missing 

data “88”.) 

d. Other location of information about request for 

arbitration—“ReqDateDetails”: Where some 

information about the request for arbitration is 

missing (i.e., there is no precise date for the 



 

 

date the request for arbitration is submitted), 

coders should include any information about 

the date of submission that might be available 

from another publicly available source (i.e., 

NAFTAclaims.com, the ICSID website, or 

other sources)—if such information is 

available. Coders should then record: (1) the 

complete request date, including month, date 

and year; and (2) the website and/or other 

location of the information. If complete 

information is already provided, please code 

“Not Necessary” in the “Enter source (e.g., 

Web site)” box. For those cases where the 

request date is available, there will be no code 

“.” In the request date details. For those cases 

when the request date is not available, to the 

extent it is available, these fields will contain 

the date the request for arbitration was 

received.
5
 

                                                           

5
 If the request for arbitration is available from a previous or later 



 

 

7. “HearingDate”—Date of the Final Hearing: This 

variable records the date when the tribunal and parties 

had their last hearing in connection with the particular 

award. A “hearing” can include in-person and/or 

virtual communication that must include at least: (1) 

the investor(s) and/or its lawyers, (2) the respondent(s) 

and/or its lawyers, and (3) the members of the tribunal 

or its appropriate designees. This means, if the award 

being coded is an award on jurisdiction, the relevant 

hearing date to be coded is the date of the jurisdictional 

hearing. Likewise, if this is an award only on quantum, 

                                                                                                                                        

award or other reliable publicly available document (such as another 

award, a document on NAFTAclaims.com, or the ICSID website), it 

may be recorded here. For example, in the April 10, 2001, award on 

the merits of phase II and the May 31, 2002 damages award in Pope 

& Talbott v. Canada, the notice of arbitration is available on 

NAFTAclaims.com and in award #15. Likewise, the Notice of 

Arbitration in Waste Management II is on the NAFTAclaims.com 

website. (This is similar to the process for recording the place of 

arbitration.) 



 

 

the relevant hearing date to be coded is the date of the 

hearing on quantum. If the award is about jurisdiction 

and merits related matter, then the relevant final 

hearing date is the late of the last hearing addressing 

those issues. If the parties have expressly agreed that 

there should be no final hearing and/or a decision on 

the basis of documents only, the date that should be 

recorded is the date that the parties made such 

agreement or that the tribunal accepted that 

agreement, whichever is later. 

 Year: “YearLastHearing”: Please enter the 

year of the last hearing date associated in the 

award that is described in the award. For 

example, in the MTD v. Chile merits award, 

paragraph 37 describes that the hearing on the 

merits occurred December 9–19, 2003. The 

year of the last hearing would then be coded as 

“2003” and information about preceding 

hearings would not be coded. If the year is 



 

 

missing or unavailable--indicate missing data 

with 8888.
6
 

 Month: “MonthLastHearing” Please enter the 

numeric designation of the month of the last 

hearing date discussed in the award. For 

example, in the MTD v. Chile merits award, 

paragraph 37 describes that the hearing on the 

merits occurred December 9–19, 2003. The 

                                                           

6
 If the hearing date is available from a previous or later award or 

other reliable publicly available document (such as another award, a 

document on NAFTAclaims.com or the ICSID website), it may be 

recorded here. For example, in the November 17, 2008, award in 

Railroad Development Corporation v. Guatemala, there is a reference 

to a hearing in paragraph 61 but no indication of the date or place; yet 

the ICSID website for the case in “Procedural Details” a hearing on 

jurisdiction is recorded on October 10, 2008, in Washington, DC. The 

coded hearing was therefore October 10, 2008. (This process of 

coding by reliable and easily accessible public information by proxy 

is similar to the process for recording the place of arbitration and the 

request date.) 



 

 

month of the last hearing would then be coded 

as “12” and information about preceding 

hearings would not be coded. If the hearing 

date was in September, this would have been 

coded as “9”. If the month is missing or 

unavailable--indicate missing data with 88. 

 Day: “DayLastHearing” Please enter day of 

the last hearing date discussed in the award. For 

example, in the MTD v. Chile merits award, 

paragraph 37 describes that the hearing on the 

merits occurred December 9–19, 2003. The day 

of the last hearing would then be coded as “19” 

and information about preceding hearings 

would not be coded. If the last day was ONLY 

described as December 9, then this would have 

been coded as “9”. If the day is missing [or] 

unavailable—indicate missing data with 88. 

8. Other location of information about the last hearing 

day—“LastHearingDetails”: If there is not complete 

information about the date of the last hearing (i.e., 



 

 

information about the hearing date is omitted and/or 

the parties have not made an agreement about the need 

for a hearing), please include any information about 

the hearing date that might be available from another 

publicly available source (i.e., NAFTAclaims.com, the 

ICSID website, or other sources)—if such information 

is available. Coders should then record: (1) the 

complete request date, including month, date, and year 

of the last hearing (to the extent available); and (2) the 

website and/or other location of the information. If 

complete information is already provided, please code 

“Not Necessary” in the “Enter source (e.g., Web site)” 

box. For those awards where the hearing date is 

available in an award or other publicly reliable source, 

use this variable to record the location. 

9. Length of the Case—“CaseLength”: Coders need not 

code this variable as it will be created at the end by 

BOSR. Case length computes the number of months 

between the Arbitration Request and Award Date. 

Because we are coding “awards” instead of “cases” 



 

 

(i.e., there are sometimes multiple awards in a single 

case) and there is nested data, there may be instances 

where the Request Date is in the original (possibly 

jurisdictional) award, but not in later awards. 

10. Length of Case—but less sensitive measure—

“CaseLength_DETAIL”: Coders need not code this 

variable as it will be created at the end by BOSR. Case 

length DETAIL is similar to “CaseLength” and 

computes the number of months to the final award 

date. It includes, however, those cases where the 

RequestDate (request for Arbitration) is unavailable 

but some other equivalent date—such as the date of 

Registration at ICSID—is available. 

11. Length between final hearing and award 

“AwardWait”: Coders need not code this variable as it 

will be created at the end by BOSR. Award wait 

computes the number of months between the Hearing 

Date and the Award Date. 

12. When an Award is a New Case—“NewCase”: This 

variable identifies the presence of duplicate/multiple 



 

 

awards in the same case with the same case name, 

identical parties, and the same cause of action. Code 

the earliest chronological award as 1. For cases where 

there are multiple awards, code the second, third, or 

fourth award with a “0”. NB: Coders can refer to the 

G1, G2, or G3 Charts to determine if the award comes 

from a new case or not. Where cases are related to 

each other (i.e., it may be one in a series awards), it is 

noted in the Charts. For example, Award #122, LG&E 

Energy v. Argentina, is not a new case. The first award 

in the case is Award #68 in the 2006 Chart, and there 

is also a later award (Award #137). Award #122 is 

therefore coded as 0. 

13. “AwardNumber”: This variable identifies the number 

of the award in the same case. If it is the first award 

(irrespective of whether or not there were multiple 

awards in the case), code it as “1”. If there are multiple 

awards in a single case, code the second award as “2”, 

the third award as “3”, and the fourth award as “4”. 

NB: Coders should refer to the 2006 Chart and 2009 



 

 

Chart to determine the total number of awards and 

code accordingly. For example, in the case LG&E 

Energy v. Argentina, coders should code Award #122 

as “2” and Award #137 should be coded as “3”. 

14. “TotalAwardsForCase”: Coders should identify the 

total number of awards in a single case as of June 1, 

2009. This can be done by reference to the 2009 Chart 

and the 2009 Chart, identifying the cross-references, 

and counting up the total number of Awards in an 

individual case. In the first generation dataset this 

variable was constructed by analyzing “NewCase” and 

“AwardNumber” variables. For those awards where 

“NewCase” equals “1”, “TotalAwardsForCase” 

identifies how many awards there were in total for that 

case. If “NewCase” equals “0”, then the variable is 

coded as “.” to prevent double counting. 

 Bifurcate: This variable is built off of 

TotalAwardsForCase in an effort to identify, 

for final awards, which cases involved 

bifurcated proceedings with more than one 



 

 

award. Where the treaty claim was non-final, 

this was coded as “,” for system-missing. For 

final awards, this variable was recoded as 

follows: RECODE TotalAwardsForCase 

(SYSMIS=0) (88=0) (1=0) (4=1 (NB: only 

Pope & Talbott)) (2=1) (3=1) INTO 

Bifurcurate. 

15. Investor Nationality: This variable identifies the 

nationality of the named
7
 investor(s). 

                                                           

7
 This variable only considers those investors expressly named in the 

title of the arbitral award. This means, for example, if the award refers 

generally to the existence of other investors—but they are not 

specifically enumerated or identified, their names were not recorded. 

For example, in Goetz et al. v. Burundi, the award refers to five other 

Belgian investors but does not provide their names. In this instance, 

the number and nationality of claimed investors should be recorded 

but only the name of Goetz should be recorded. To the extent that 

names are available on another publicly available resource, such as 

the names of the investors in in Bayview v. Mexico, which were 

recorded in the Notice of Arbitration, 



 

 

 Number of Named Investors—“Numinvestor”: 

Coders should first identify the total number of 

named investors listed in the case. This should 

be the number of named investors in the award
8
 

                                                                                                                                        

http://www.economia.gob.mx/comunidad-negocios/comercio-

exterior/solucion-controversias/inversionista-estado, those were 

recorded. Where there are five or fewer investors that are named 

personally and whose nationality is described, each of these investors 

shall be separately identified (even if the case name refers to them as 

“et al.” or “and others); where there are more than five investors and 

their nationality is unavailable, this need not be coded. 

8
 This means that, where an investor is discussed somewhere in the 

award but is not identified as a party to the award being coded, the 

investor need not be counted as a claimant. For example, in 

Wintershall v. Argentina, the original documents submitted to ICSID 

reflected a second investor; but the second investor withdrew its claim 

prior to the registration of the case and before finalization of the 

award. See paragraphs 14–15 of Award 172. 



 

 

who are separately identified and whose 

nationality is known. 

 Information for individual Investors—

“InvestorNationality”, “Investor2N”, 

“Investor3N”, “Investor4N”, Investor5N”:
9
 

For each investor, coders should record the 

alleged qualifying investor’s alleged nationality 

as identified in the award as defined in the 

Country Spreadsheet,
10

 which BOSR has also 

                                                           

9
 If the investor nationality is available from a previous or later award 

or other reliable publicly available document, it may be recorded here. 

For example, the award in Railroad Development Corp. v. Republic of 

Guatemala, Award 170, did not reflect the investor’s nationality but a 

later award in the same case, Award 215, indicated the investor was 

from the United States. As such, both awards were coded as 61 

(USA). Tembec v. United States (Awards 104 and 136.2) were coded 

in the similar way to reflect the investor’s Canadian nationality. 

10
 This “List of Sovereign States” is available at 

http://www.state.gov/s/inr/rls/4250.htm#note2. [NB: This replaces the 



 

 

assigned a numeric value. The BOSR web-

based interface will have a list of countries that 

contain the short form of country names from 

the Country Spreadsheet and assign numerical 

values; this list is provided in Appendix II to 

this Codebook. If the country is not available 

on the scroll-down menu, coders should write 

in the country name. If, for example, the 

investor alleges he/she/it is a national of the 

United States of America, irrespective of how a 

tribunal ultimately decides the issues, coders 

should use the “short form” name and code 

                                                                                                                                        

http://en.wikipedia.org/wiki/List_of_sovereign_states site from the 

2006 Code Book database.] The List includes countries on the basis 

that Article 1 of the Montevideo Convention from 1933. According to 

the Convention, a sovereign state should possess the following 

qualifications: (a) a permanent population, (b) a defined territory, (c) 

government, and (d) capacity to enter into relations with the other 

states. The list includes all states that satisfy these criteria and claim 

independence. 



 

 

“United States.” BOSR has included a list of 

countries in its drop-down menu. 

i. For corporate entities, record the country 

that the alleged investor alleges is its 

nationality for the purposes of making a 

claim under the relevant investment 

treaty. For example, if a foreign 

investment vehicle is organized under the 

law of a host state (e.g., Bolivia) but 

alleges it is owned and/or controlled by a 

company from The Netherlands, coders 

should code “Netherlands”. 

ii. For individuals, if there is dual (or 

multiple) nationality, coders should 

record the nationality under which the 

investor is claiming benefits under the 

relevant investment treaty. For example, 

if an alleged national is a dual national of 

the United States and Egypt but is 

claiming under the United States/Egypt 

BIT, coders should code, “United 

States”. 

iii. If there is an entity recorded as a 

claimant in the award, but it is not 

bringing a claim against a respondent 

under an investment treaty, this investor 



 

 

nationality should not be coded as it does 

not reflect a claim by an investor under a 

treaty (but presumably some other 

national statute or private commercial 

contract). See, e.g., Noble Energy, Inc. 

and Machalapower CIA. LTDA v. 

Ecuador and Consejo Nacional de 

Electricidad, Award 151. 

iv. Where there are no other investors (i.e., 

the data is system-missing), this should 

be coded as 0. 

 If same process should be followed for all 

remaining named investors. 

16. Coding to Identify whether Investor(s) involve people, 

corporations or a combination: “InvestorType”: This 

variable identifies the type of investor or investors 

bringing the claim. If they are a private humans 

individual, code this as “1”. If there are only corporate 

and commercial entities involved, code this as “2”. If 

there are a mix of human beings and corporate entities, 



 

 

code this as “3”.
11

 As with Numinvestor and 

InvestorNationality, only code investors who are: (a) 

named investors in the award,
12

 (b) who are separately 

identified, and (c) who are only bringing a claim under 

an investment treaty. 

 For “InvestorName1”: This variable should 

record the name of the first named investor, 

irrespective of whether an individual or 

corporate entity is involved. The same practice 

should be followed, to the extent that there is a 

listed corporate entity, for “InvestorName2”, 

                                                           

11
 Trustees in bankruptcy, provided they are trustees for a corporate 

entity, should be coded as a corporate entity. 

12
 This means that, where an investor is discussed somewhere in the 

award but is not identified as a party to the award being coded, the 

investor need not be counted as a claimant. For example, in 

Wintershall v. Argentina, the original documents submitted to ICSID 

reflected a second investor; but the second investor withdrew its claim 

prior to the registration of the case and before finalization of the 

award. See paragraphs 14–15 of Award 172. 



 

 

“InvestorName3”, “InvestorName4” and 

“InvestorName5”. 

17. Coding to Identify whether Corporate investor 

involved “CorpType1”: Using the first investor that is 

only a corporation in “InvestorName1”, 

“InvestorName2”, “InvestorName3”, or 

“InvestorName4” variables and the date of the award 

as the relevant coding date, “CorpType_1” uses the 

very first corporate (i.e., nonhuman) entity to identify 

whether it is either a privately held corporation “1” or 

a publicly held corporation “2”.
13

 Using the 

corporation name in Investor Type and the Investor 

Name variables, subsequently Stephanie Miller (a law 

librarian) transformed that data, using Bloomberg 

resources. Primary sources for this information were 

the Bloomberg Professional and Bloomberg Law 

                                                           

13
 In cases that were in bankruptcy or administration, such as Enron or 

certain companies in the Inmaris award, these were treated as private 

entities. 



 

 

databases.
14

 When necessary, government websites for 

registered corporations were used, as well as the 

company website and the text of the award itself. 

Available data for each investor varies widely, with the most 

comprehensive data being from U.S. publicly traded 

corporate investors. In some cases, there was no 

reliable source to determine if an investor was a public 

or private entity of if the entity still exists. 

 For “Corp1Rev2011”: When available, 

information on a corporate entity’s total 

revenue at the time of the award as of 2011 was 

recorded. 

                                                           

14
 Among the publicly traded corporations, Ms. Miller was unable to 

identify any pattern that might explain why there was less or no 

information available. If an investor was not in the Bloomberg 

database, which was the most reliable and up to date, it was analyzed 

through every other source mentioned in the coding notes. 



 

 

 For “Corp1RevAward”: When available, 

information on a corporate entity’s total 

revenue at the time of the award was recorded. 

 “Corp1_Info” and “Corp1_source” provides 

the background information basis for the 

coding assessment related to the first 

corporation. The “info” variable included notes 

including country of origin, exchange, and 

other indication of entity size. “Source” 

included the name or URL of the primary 

source consulted although hyperlinks within 

Bloomberg subscription databases did not 

function. 

 Similar coding was done for other later 

corporate entities. 

18. Considering whether there is at least one publicly held 

corporate investor in the claimant(s) side 

“PublicCorp”: Using the CorpType variables, this 

variable considers whether at least one (but possibly 

more) of the investors is a publicly traded corporation. 



 

 

If there is at least one entity, this is coded as “3”. If 

there is information on the corporate investors and all 

entities are privately held, this is coded as “2”. If there 

is information on all investors and they are a 

combination of privately held companies and human 

beings, this is coded as “1”. If all investors are human 

beings, this is coded as “0”. 

19. Considering whether any investor—or its direct 

parent—is a publicly listed corporation 

“PublicParent”: Using the CorpType variables and 

information available from Bloomberg Professional, 

Bloomberg Law databases, government websites for 

registered corporations and company websites, this 

variable considered whether an individual corporation 

or its direct parent were publicly traded. Where at least 

one investor or its direct parent was listed as a public 

corporation, this was coded as “1”. Where there was 

no evidence that any claimant or a direct parent was a 

publicly listed company, this was coded as “0”. 

Corporations where claimants had parent corporations 



 

 

that were publicly listed two or more levels up in the 

corporate chain were also coded as “0”. 

 “PublicParent_Indirect”: This is exactly the 

same as “Public Parent”, but the difference is 

that: (1) where there is no evidence that any 

investor is publicly listed, this is coded as “0”, 

(2) where there is evidence of any investor or a 

direct parent being publicly listed, this is coded 

as “1”, and (3) where there is only evidence 

that an investor’s indirect parent (i.e., not an 

immediate relationship, but removed by two or 

three levels), is publicly listed, this is coded as 

“2”. 

 “PublicParent_notes”: This variable records all 

coding notes related to the parent/subsidiary 

relationship and the source that confirms that 

relationship. 

20. Looking for larger multinational Investors “FT500”: 

This variable was designed to see whether any of the 

listed investors were major multinational companies. 



 

 

Using the Financial Times Global 500 listing from 

2012, http://www.ft.com/intl/cms/a81f853e-ca80-

11e1-89f8-00144feabdc0.pdf, this variable considers 

whether any of the listed investors was one of these 

companies “1”. If none of the investors in the case 

made the FT list, these were coded as “0”.
15

 

21. Looking for larger multinational Investors 

“FT500_Parent”: This variable was designed to see 

whether any of the listed investors, or their direct 

parent entity, were major multinational companies. 

Using the Financial Times Global 500 listing from 

2012, http://www.ft.com/intl/cms/a81f853e-ca80-

11e1-89f8-00144feabdc0.pdf, this variable considers 

whether any of the listed investors (or a direct parent 

on the basis of public information available from 

Bloomberg, etc.) was one of these companies “1”. If 

                                                           

15
 This meant, for example that IBM v. Ecuador (Award ID98) was 

listed as a private company, as the specific investor was a privately 

owned corporation not itself listed on the FT500, and therefore was 

coded as “0”. 



 

 

none of the investors in the case or a direct parent of an 

investor made the FT list, these were coded as “0”.
16
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 This meant, for example that IBM v. Ecuador (Award ID98) was 

listed as a private company, as the specific investor was a privately 

owned corporation, but its parent entity was both publicly traded and 

on the FT list—and therefore coded as “1”. Other notes: AwardID 53, 

113: No direct parent publicly traded. But, 4 parents later, a publicly 

traded German corp, Allianz SE. Allianz is on the FT Global 500. But 

awards are coded “0” because the direct parent is a private sub. 

AwardID 55, 65: Cleared up confusion between SGS Surveillance SA 

and SGS SA. SGS Surveillance (private) is sub of SGS SA, publicly 

traded. SGS Surveillance SA was previously coded as public, now 

changed to private and public parent coded “1” AwardID 68, 122: 

Investor2, LG&E Capital Corp. does not have a publicly traded direct 

parent, but 2 parents later, a publicly traded U.S. corp, PPL. AwardID 

74: Joy Mining does not have a publicly traded direct parent, but 4 

parents later, a publicly traded U.S. corp, Joy Global, Inc. AwardID 

80: Investor2 does not have a publicly traded direct parent, but 2 

parents later, Quinenco, SA, a publicly traded Chile corp, Quinenco 

SA. Award ID 96, 14: Prior confusion between “Vivendi Universal” 



 

 

                                                                                                                                        

and “Vivendi SA” rather than a private sub as I previously 

determined, I now find that Vivendi Universal is a prior name of 

Vivendi SA. So all references to Vivendi Universal as a private corp 

are revised to public. AwardID 109, 168: Investor2, Dredging 

International NV does not have a publicly traded direct parent, but 2 

parents later, a publicly traded Belgian corp, Ackermans & Van 

Haaren NV. AwardID 115.2: Investors 2, 3, & 4 do not have a 

publicly trade direct parent, but 2 parents later, BP. Investor 5 is a sub 

of private corp Venezuela Holdings ltd which is very likely also a BP 

sub at some level although not confirmed concretely. AwardID 151: 

Investor2, MachalaPower does not have a publicly traded direct 

parent, but 3 parents later, Noble Energy, Inc. is a publicly traded US 

Corp. AwardID 180: Confusing cleared up between F-W Oil Interests 

and F-W Oil Exploration. Related but not wholly owned as previously 

determined. F-W Oil continues to exists separately, as a private corp 

called Prime Natural Resources. Found in EDGAR. AwardID207: 

News items reveal that Rosneft (publicly traded, on FT Global 500) 

has acquired 6% of Itera, a private corp. Coded as “0” for FT500 

http://reut.rs/Z34ENt AwardID 239: Frontier Petroleum Services is a 

private Canadian Corp., prior confusion with Frontier Petroleum 



 

 

22. Development Dimensions: Coding for Investor’s Pre-

2007 OECD Status: Coders need not code this variable 

as it will be created at the end by BOSR. This variable 

translates whether the investor’s claimed nationality is 

that of an OECD country as of 2006 (the close of the 

G1 dataset).
17

 

 “OECD1_2006”: This variable was used to 

classify the claimed nationality of investor 1 

(ClaimedNationality1) whether an investor was 

a member of an OECD country. OECD 

Member States are Australia, Austria, Belgium, 

Canada, Czech Republic, Denmark, Finland, 

France, Germany, Greece, Hungary, Iceland, 

                                                                                                                                        

Resources. AwardID 245: Cemex Caracas Investments BV, former 

sub of Cemex (NYSE: CX). Nationalization of Venezuela cement 

industry. 

17
 Although the 2006 measurement is less sensitive given the lack of a 

nexus with the award date and the changes in OECD membership 

over time, this was the standard used in the creation of the original G1 

data and has been retained for historical purposes. 



 

 

Ireland, Italy, Japan, Korea, Luxembourg, 

Mexico, the Netherlands, New Zealand, 

Norway, Poland, Portugal, Slovak Republic, 

Spain, Sweden, Switzerland, Turkey, United 

Kingdom and the United States. OECD, 

Ratification of the Convention on the OECD, at 

http://www.oecd.org/document/58/0,2340,en_2

649_201185_1889402_1_1_1_1,00.html. 

 If the country was a non-OECD country, it was 

coded = 0. It was also labeled as “Non-OECD 

Country.’” 

 If the country was a member of the OECD, it 

was coded = 1. It was also labeled as an 

“OECD Country.”  

 The nationality of subsequent investors are 

coded in a similar way, that is, 

“OECD2_2006”, “OECD3_2006”, 

“OECD4_2006” and “OECD5_2006”. 

23. Development Dimensions: Coding for Investor’s 

OECD Status at the time of the award: Coders need 



 

 

not code this variable as it will be coded by BOSR or 

the Washington & Lee Law Library [W&L Law 

Library] based upon the investor nationality and the 

formula defined below. This variable translates 

whether the investor’s claimed nationality is that of an 

OECD country as of the time of the award. Please refer 

to this webpage to determine the date of OECD 

membership: 

http://www.oecd.org/document/58/0,3746,en_2649_20

1185_1889402_1_1_1_1,00.html. 

 “Investor1_OECD_Award”: This variable was 

used to classify the claimed nationality of 

investor 1 (ClaimedNationality1) whether an 

investor was a member of an OECD country. 

The definition of OECD Status is based upon 

OECD Membership Status as of the time the 

award is rendered. For dates of OECD 

membership, refer to. 



 

 

 If the country was a non-OECD Member 

Country at the date of the award, it was coded = 

0. It was also labeled as “Non-OECD Country’. 

 If the country was a member of the OECD as of 

the date of the award, it was coded = 1. It was 

also labeled as ‘OECD Country’. 

 The nationality of subsequent investors are 

coded in a similar way, that is, 

“Investor2_OECD_Award”, 

“Investor3_OECD_Award”, 

“Investor4_OECD_Award”, and 

“Investor5_OECD_Award”. 

24. Development Dimensions: Coding for Investor’s 

World Bank Status Pre-2007: Coders need not code 

this variable as it will be coded by BOSR or the W&L 

Law Library based upon the investor nationality and 

the formula defined below. This variable translates 

how the World Bank would classify the economic 



 

 

status of the investor’s claimed nationality at the time 

of the close of the G1 dataset (pre-2007) in 2006.
18

 

 WB1_2006: This variable was used to classify 

ClaimedNationality1 according to the income 

level of the investor’s claimed country of origin 

as of the date of the award. The World Bank 

has classified 209 economies as: (1) High 

Income from OECD and non-OECD countries, 

(2) Upper Middle Income, (3) Lower Middle 

Income, and (4) Low Income. See World Bank, 

Data and Statistics, Country Classification, at 

http://web.worldbank.org/WBSITE/EXTERNA

L/DATASTATISTICS/0,,contentMDK:204204

58~menuPK:64133156~pagePK:64133150~piP

K:64133175~theSitePK:239419,00.html. 

                                                           

18
 Although the 2006 measurement is less sensitive given the lack of a 

nexus with the award date and the changes in World Bank 

classifications over time, this was the standard used in the creation of 

the original G1 data and has been retained for historical purposes. 



 

 

 If the country was a “High Income” country 

(irrespective of whether it was an OECD or 

non-OECD nation), it was coded = 1. It was 

also labeled as “High Income Country” in the 

SPSS dataset. 

 If the country was “Upper Middle Income”, it 

was coded = 2. It was also labeled as “Upper 

Middle Income” in the SPSS dataset. 

 If the country was “Lower Middle Income”, it 

was coded = 3. It was also labeled as “Lower 

Middle Income” in the SPSS dataset. 

 If the country was “Low Income,” it was coded 

as = 4. It was also labeled as “Low Income” in 

the SPSS dataset.  

 The nationality of subsequent investors are 

coded in a similar way, that is, “WB2_2006”, 

“WB3_2006”, “WB4_2006”, and “WB5_2006” 

cells, respectively. 

25. Development Dimensions: Coding for Investor’s 

World Bank status as at the time of the award: Coders 



 

 

need not code this variable as it will be coded by 

BOSR or the W&L Law Library based upon the 

investor nationality and the formula defined below. 

This variable translates how the World Bank would 

classify the economic status of the investor’s claimed 

nationality as at the time the tribunal renders the 

award. 

 “Investor1_WB_Award”: This variable was 

used to classify ClaimedNationality1 according 

to the income level of the investor’s claimed 

country of origin as at the date of the award. 

Coding was based on World Bank Analytical 

classifications: http://goo.gl/LrGDO 

Measurement used to determine World Bank 

classification as at the time of the award is the 

country’s status (High Income, Upper Middle 

Income, Lower Middle Income, or Low 

Income) in the calendar year of the award. The 

data for the calendar year was used, not the 

World Bank’s fiscal year. Although there are 



 

 

instances where there is no classification for a 

country for a specific calendar year, this did not 

occur for any of the countries and calendar 

years applicable to this dataset. 

 If the country was a “High Income” country 

(irrespective of whether it was an OECD or 

non-OECD nation), it was coded = 1. It was 

also labeled as “High Income Country” in the 

SPSS dataset. 

 If the country was “Upper Middle Income”, it 

was coded = 2. It was also labeled as “Upper 

Middle Income” in the SPSS dataset. 

 If the country was “Lower Middle Income”, it 

was coded = 3. It was also labeled as “Lower 

Middle Income” in the SPSS dataset. 

 If the country was “Low income”, it was coded 

as = 4. It was also labeled as “Low Income” in 

the SPSS dataset.  

 The nationality of subsequent investors is 

coded in a similar way, that is, 



 

 

“Investor2_WB_Award”, 

“Investor3_WB_Award”, 

“Investor4_WB_Award”, 

“Investor5_WB_Award”. 

26. Development Dimensions: Coding for Investor’s 

Human Development Index (HDI) at the time of the 

award: Coders need not code this variable as it will be 

coded by BOSR or the W&L Law Library based upon 

the investor nationality and the formula defined below. 

This variable translates how the United Nations 

Development Program (UNDP) has classified a state 

using the HDI classification developed by Mahbub ul 

Haq and Amartya Sen. Coders should code the HDI 

value using the investor’s claimed nationality at the 

time the tribunal renders the award. General country 

analysis for individual nations and specific years is 

available for download via the International Human 



 

 

Development Indicators Database: 

http://hdrstats.undp.org/en/tables/.
19

 

 “Investor1_HDI_Award”: Transform the 

nationality of Investor 1 into the HDI measure 

as at the time of the award was made. 
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 Data retrieved from this database includes HDI values for 1960, 

1970, 1980, 1985, 1990, 1995, 2000, 2005, and annually thereafter. 

Previously published Development Reports contain additional HDI 

values but are inappropriate sources of historical data. A review of 

these reports reveals that frequent changes in methodology and 

quality of data make previously published reports incomparable from 

year to year. Dr. Milorad Kovacevic, Chief Statistician at the Human 

Development Report Office of the United Nations Development 

Programme, confirms this by email. Dr. Kovacevic directly provided 

Stephanie Miller, a law librarian, annual historical data for HDI 

values calculated using the most current methodology. The 

transformations done by Ms. Miller are based upon the values 

received by Dr. Kovacevic and reflect the 2011 methodology for 

assessing HDI, irrespective of the year when the award was issued. 



 

 

 “Investor2_HDI_Award”: Transform the 

nationality of Investor 2 using the HDI measure 

at the time the award was made. 

 “Investor3_HDI_Award”: Transform the 

nationality of Investor 3 using the HDI measure 

at the time the award was made. 

 “Investor4_HDI_Award”: Transform the 

nationality of Investor 4 using the HDI measure 

at the time the award was made. 

 “Investor5_HDI_Award”: Transform the 

nationality of Investor 5 using the HDI measure 

at the time the award was made. 

27. Development Dimensions: Coding for Investor’s LDC 

status: These variables are intended to consider 

whether, in accordance with rules identified by the 

United Nations, an investor’s home state has been 

classified by the UN as a Least Developed Country 

(LDC). 



 

 

 “Investor1_LDC_Award”: Transform the 

nationality of Investor 1 into the United Nations 

classification when the award was made. 

 “Investor2_LDC_Award”: Transform the 

nationality of Investor 2 using the United 

Nations classification when the award was 

made. 

 “Investor3_LDC_Award”: Transform the 

nationality of Investor 3 using the United 

Nations classification when the award was 

made. 

 “Investor4_LDC_Award”: Transform the 

nationality of Investor 4 using the United 

Nations classification when the award was 

made. 

 “Investor5_LDC_Award”: Transform the 

nationality of Investor 5 using the United 

Nations classification when the award was 

made. 



 

 

28. Development Dimensions: Coding for Investor’s Latin 

American status: Coders need not code this variable as 

it will be created at the end by BOSR. This variable 

indicates whether the investor is from Latin America. 

This is listed in the SPSS database as “LA1”, “LA2”, 

“LA3”, “LA4” and “LA5”: 

 LA1: This variable was used to classify 

ClaimedNationality1 according to whether it 

was defined as an Latin American (LA) country 

according to 

http://lanic.utexas.edu/subject/countries/, 

excluding Puerto Rico as it is a United States 

territory. The following are a list of the LA 

countries [from that website as of 2012]: 

Argentina, Aruba, Bahamas, Barbados, Belize, 

Bolivia, Brazil, Cayman Islands, Chile, 

Colombia, Costa Rica, Cuba, Dominica, 

Dominican Republic, Ecuador, El Salvador, 

French Guiana, Grenada, Guadeloupe, 

Guatemala, Guyana, Haiti, Honduras, Jamaica, 



 

 

Martinique, Mexico, Nicaragua, Panama, 

Paraguay, Peru, St. Kitts & Nevis, Saint Lucia, 

St. Vincent & Grenadines, Suriname, Trinidad 

& Tobago, Turks & Caicos, Uruguay, 

Venezuela, and Virgin Islands. [The only cases 

ultimately in the dataset involving Latin 

American investors using this possible coding 

involved cases with investors from Argentina, 

the Bahamas, Chile, and Peru.]  

 If the investor’s country was not from an LA 

country, it was coded as = 0. It was also labeled 

“Non-LA investor”. 

 If the investor was from an LA country, it was 

coded as = 1. It was also labeled “LA investor”. 

 The nationality of subsequent investors are 

coded in a similar way, that is, “LA2”, “LA3”, 

“LA4”, and “LA5” cells, respectively. 

29. Respondent Nationality—“RespondentN”: This 

variable identifies which country is the government 

respondent in the award. The BOSR web-based 



 

 

interface will have a list of countries that contain the 

short form of country names from the Country 

Spreadsheet and assigned numerical values as 

indicated in Appendix II to this Codebook. If the 

country is not available on the scroll-down menu, 

coders should write in the country name. If, for 

example, the investor alleges he/she/it is a national of 

the United States of America, irrespective of how a 

tribunal ultimately decides the issues, coders should 

use the “short form” name and code “United States”. 

Coders should record the government listed in the title 

of the award and respondent identified in the award as 

defined in the Country Spreadsheet.
20

 

30. Whether the case involves Argentina—“Argentina”: 

This variable recodes the respondent state’s 
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 If there is an entity recorded as a respondent in the award, but it 

does not relate to an investor’s claim that arises under an investment 

treaty, this respondent nationality should not be coded as it does not 

reflect a claim by an investor under a treaty (but presumably some 

other national statute or private commercial contract). 



 

 

nationality. Where previously a case involved 

Argentina (RespondentN = 3), it will be recoded in this 

variable as = 1. All other states will be coded as = 0. 

The code is: RECODE RespondentN 

(MISSING=SYSMIS) (3=1) (ELSE=0) INTO 

Argentina. 

31. Government Status: Coding for Respondent’s Polity 

Status: Coders should use the PolityIV Database to 

code for the Respondent’s Polity Status as of the time 

of the award for the “R_Polity” variable. Whatever the 

number is for the respondent state at the time of the 

award should be the number recorded. The W&L Law 

Library used data derived from the primary coding 

process to conduct this coding. 

32. Government Status: Coding for Respondent’s 

Perceived Corruption: Coders should use the 

Transparency International index to code for the 

Respondent’s Perceived Corruption Score as of the 

time of the award for the “R_Transp” variable. The 

W&L Law Library used data derived from the primary 



 

 

coding process to conduct this coding. All data was 

acquired from the Corruption Perceptions Index at 

http://www.transparency.org/research/cpi/. Prior to 

2012, annual indexes were compiled differently using 

slightly different methodologies and scoring fewer 

countries. In addition to generating concerns as to 

whether it is appropriate to compare scores across 

time, this impacts the dataset in the following manner: 

 AwardID 1: The earliest index was published in 

1995. The 1990 score for Sri Lanka is not 

available. 

 AwardID 2: Albania is not scored in the 1996 

index. 

 AwardID 9: Burundi is not scored in the 1999 

index. 

 AwardID 16: Paraguay is not scored in the 

2000 index. 

 AwardID 32, 33: Morocco is not scored in the 

2001 index. 



 

 

 AwardID 34: Paraguay is not scored in the 

2001 index. 

 AwardID 242: Grenada is not scored in the 

2010 index. 

33. Government Status: Coding for Respondent’s 

Perceived Corruption “Transp_2012”: This variables 

codes for the respondent’s perceived corruption—not 

on the basis of the time of the award but rather at 2012 

when the dataset closed. Using the coded information 

about a respondent’s nationality and the 2012 

Transparency International Index, this variable records 

the state’s 2012 score on the Corruption Perception 

Index. All data was acquired from the Corruption 

Perceptions Index at 

http://www.transparency.org/research/cpi/. 

 Given that the 2012 moved to a 100-point 

(rather than 10-point) scale, to consider the 

difference in scope between where respondents 

were at the time of the award and where they 

were in 2012, a variable “Transp_Diff” was 



 

 

calculated to ascertain the difference (whether 

positive or negative) between scores in 2012 

and scores at the time of award. The syntax 

used was: COMPUTE 

Transp_Diff=Transp_2012 - (R_Transp * 10). 

 “Transp_Change” calculated the percentage 

difference between the two scores. The W&L 

Law Library took the pre-2012 10-point score, 

multiplied it by 10 (creating a shift to a 100-

point scale), established the difference between 

the two years, and then identified the 

percentage in increase or decrease. This was the 

formula used: ((2012 score—award year score)/ 

award year score)*100. 

34. Government Investment Flows: These variables track 

the respondent’s inward and outward FDI stock as of 

the year of the award according to investment stock 

data from the United Nations Conference on Trade and 

Development. This variable was calculated by the 

W&L Law Library using data for the UNCTAD FDI 



 

 

stocks from UNCTADStat at: 

http://unctadstat.unctad.org/ReportFolders/reportFolde

rs.aspx. Figures represent the inward and outward 

foreign direct investment flows annually in U.S. 

dollars at the current prices and current exchange rates 

in millions (as of October 5, 2012). 

 R_FDI_In: Respondent’s FDI Inward Stock as 

of the date of the award. 

 R_FDI_Out: Respondent’s FDI Outward Stock 

as of the date of the award. 

35. Development Dimensions: Coding for Respondent’s 

OECD status: Coders need not code this variable as it 

will be created at the end by BOSR. “OECD_G_2006” 

is used to classify whether the respondent state 

(GovernmentRespondent) was a member of an OECD 

country at the close of the G1 dataset (pre-2007).
21
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 Although the 2006 measurement is less sensitive given the lack of a 

nexus with the award date and the changes in OECD membership 



 

 

OECD Member States were then Australia, Austria, 

Belgium, Canada, Czech Republic, Denmark, Finland, 

France, Germany, Greece, Hungary, Iceland, Ireland, 

Italy, Japan, Korea, Luxembourg, Mexico, the 

Netherlands, New Zealand, Norway, Poland, Portugal, 

Slovak Republic, Spain, Sweden, Switzerland, Turkey, 

United Kingdom, and the United States. OECD, 

Ratification of the Convention on the OECD, at 

http://www.oecd.org/document/58/0,2340,en_2649_20

1185_1889402_1_1_1_1,00.html. 

 If the country was a non-OECD country, it was 

coded = 0. It was also labeled as “Non-OECD 

Country” in the SPSS dataset. 

 If the country was a member of the OECD, it 

was coded = 1. It was also labeled as “OECD 

Country” in the SPSS dataset.   

                                                                                                                                        

over time, this was the standard used in the creation of the original G1 

data and has been retained for historical purposes. 



 

 

36. Development Dimensions: Coding for the 

Respondent’s OECD Status as at the time of the 

award: Coders need not code this variable as it will be 

coded by BOSR or the W&L Law Library based upon 

the investor nationality and the formula defined below. 

This variable translates whether the respondent’s 

nationality is that of an OECD country as at the time of 

the award. Please refer to this webpage to determine 

the date of OECD membership: 

http://www.oecd.org/document/58/0,3746,en_2649_20

1185_1889402_1_1_1_1,00.html. 

 “G_OECD _Award”: This variable was used to 

classify the nationality of government 

respondent (RespondentN) and whether the 

respondent was a member of an OECD country. 

The definition of OECD Status is based upon 

OECD Membership Status as of the time the 

award is rendered. 

 If the country was a non-OECD member 

country at the date of the award, it was coded = 



 

 

0. It was also labeled as “Non-OECD Country” 

in the SPSS dataset. 

 If the country was a member of the OECD as at 

the date of the award, it was coded = 1. It was 

also labeled as “OECD Country” in the SPSS 

dataset.  

37. Development Dimensions: Coding for Respondent’s 

World Bank status: Coders need not code this variable 

as it will be coded by BOSR or the W&L Law Library 

based upon the investor nationality and the formula 

defined below. This “WB_G_2006” is used to classify 

the respondent state (GovernmentRespondent) 

according to its income level at the time of the close of 

the G1 dataset (pre-2007) in 2006.
22

 The World Bank 

classified 209 economies as: (1) High Income from 

OECD and non-OECD countries, (2) Upper Middle 
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 Although the 2006 measurement is less sensitive given the lack of a 

nexus with the award date and the changes in World Bank 

classifications over time, this was the standard used in the creation of 

the original G1 data and has been retained for historical purposes. 



 

 

Income, (3) Lower Middle Income, and (4) Low 

Income. See World Bank, Data and Statistics, Country 

Classification, at 

http://web.worldbank.org/WBSITE/EXTERNAL/DAT

ASTATISTICS/0,,contentMDK:20420458~menuPK:6

4133156~pagePK:64133150~piPK:64133175~theSite

PK:239419,00.html. 

 If the country was a “High Income” country 

(irrespective of whether it was an OECD or 

non-OECD nation), it was coded = 1. It was 

also labeled as “High Income Country” in the 

SPSS dataset. 

 If the country was “Upper Middle Income”, it 

was coded = 2. It was also labeled as “Upper 

Middle Income” in the SPSS dataset. 

 If the country was “Lower Middle Income”, it 

was coded = 3. It was also labeled as “Lower 

Middle Income” in the SPSS dataset. 



 

 

 If the country was “Low Income”, it was coded 

as = 4. It was also labeled as “Low Income” in 

the SPSS dataset. 

38. “WB_G_HighIncome_2006”: Coders need not code 

this variable as it will be created at the end by BOSR. 

This variable creates a new distinction in World Bank 

categories. High income countries as of 2006 

(previously coded as 1) were grouped together into the 

“HighIncome” category, whereas every other category 

(high middle income, low middle income and low 

income—previously 2, 3, and 4) were lumped together 

into a single category. 

 If the country was a “High Income” country 

(irrespective of whether it was an OECD or 

non-OECD nation), it was coded = 1. It was 

also labeled as “High Income Country” in the 

SPSS dataset. 

 If the country was anything else (i.e., Upper 

Middle, Lower Middle, and Low—codes 2–4), 

it was coded and labeled as “All Others”. 



 

 

 Development Dimensions—“G_WB_ Award”—

Coding for Respondent’s World Bank status as 

of the time of the award: Coders need not code 

this variable as it will be coded by BOSR or the 

W&L Law Library based upon the investor 

nationality and the formula defined below. This 

“G_WB _Award” is used to classify the 

respondent state (RespondentN) according to its 

income level at the time of the award. Coding 

based on World Bank Analytical 

classifications: http://goo.gl/LrGDO 

Measurement used to determine World Bank 

classification at the time of the award is the 

country’s status (High Income, Upper Middle 

Income, Lower Middle Income or Low Income) 

in the calendar year of the award. The data for 

the calendar year was used, not the World 

Bank’s fiscal year. Although there are instances 

where there is no classification for a country for 

a specific calendar year, this did not occur for 



 

 

any of the countries and calendar years 

applicable to this dataset. 

 If the country was a “High Income” country 

(irrespective of whether it was an OECD or 

non-OECD nation), it was coded = 1. It was 

also labeled as “High Income Country” in the 

SPSS dataset. 

 If the country was “Upper Middle Income”, it 

was coded = 2. It was also labeled as “Upper 

Middle Income” in the SPSS dataset. 

 If the country was “Lower Middle “ncome”, it 

was coded = 3. It was also labeled as “Lower 

Middle Income” in the SPSS dataset. 

 If the country was “Low income”, it was coded 

as = 4. It was also labeled as “Low Income.”  

39. Development Dimensions– “G_HDI_ Award”—

Coding for Respondents’ Human Development Index 

(HDI): Coders need not code this variable as it will be 

coded by BOSR or the W&L Law Library based upon 

the investor nationality and the formula defined below. 



 

 

This variable translates how the United Nations 

Development Program (UNDP) has classified a state 

using the HDI classification developed by Mahbub ul 

Haq and Amartya Sen. Coders should code the HDI 

value using the respondent state’s HDI designation at 

the time the tribunal renders the award. General 

country analysis for individual nations and specific 

years is available for download via the International 

Human Development Indicators Database: 

http://hdrstats.undp.org/en/tables/.
23
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 Data retrieved from this database includes HDI values for 1960, 

1970, 1980, 1985, 1990, 1995, 2000, 2005, and annually thereafter. 

Previously published Development Reports contain additional HDI 

values but are inappropriate sources of historical data. A review of 

these reports reveals that frequent changes in methodology and 

quality of data make previously published reports incomparable from 

year to year. Dr. Milorad Kovacevic, Chief Statistician at the Human 

Development Report Office of the United Nations Development 

Programme, confirms this by email. Dr. Kovacevic directly provided 

Stephanie Miller, a law librarian, annual historical data for HDI 



 

 

40. Development Dimensions: Coding for Respondent’s 

LDC status: Coders need not code this variable as it 

will be created at the end by BOSR. “LDC_G_2006” is 

used to classify the respondent state 

(GovernmentRespondent) according to whether the 

United Nations has identified it as a Least Developed 

Country (LDC). 

 The United Nations has an official list of Least 

Developed Countries (LDCs) that includes: 

Afghanistan, Angola, Bangladesh, Benin, 

Bhutan, Burkina Faso, Burundi, Cambodia, 

Capre Verde, Central African Republic, Chad, 

Comoros, Democratic Republic of the Congo, 

Djibouti, Equatorial Guinea, Eritrea, Ethiopia, 

Gambia, Guinea, Guinea-Bissau, Haiti, 

Kiribati, Lao People’s Democratic Republic, 

                                                                                                                                        

values calculated using the most current methodology. The 

transformations done by Ms. Miller are based upon the values 

received by Dr. Kovacevic and reflect the 2011 methodology for 

assessing HDI, irrespective of the year when the award was issued. 



 

 

Lesotho, Liberia, Madagascar, Malawi, 

Maldives, Mali, Mauritania, Mozambique, 

Myanmar, Nepal, Niger, Rwanda, Samoa, São 

Tomé and Principe, Senegal, Sierra Leone, 

Solomon Islands, Somalia, Sudan, Timor-Lesté, 

Togo, Tuvalu, Uganda, United Republic of 

Tanzania, Vanuatu, Yemen, and Zambia. See 

United Nations Commission on Trade and 

Development, UN list of LDCs after the 2006 

triennial review, at 

http://www.unctad.org/templates/Page.asp?intIt

emID=3641&lang=1. 

 If the country was not an LCD country, it was 

coded = 0. It was also labeled as “Non-LCD 

Country” in the SPSS dataset. 

 If the country was an LCD, it was coded = 1. It 

was also labeled as “LCD Country” in the 

SPSS dataset. 

41. Development Dimensions: Coding for Respondent’s 

LDC status: Coders need not code this variable as it 



 

 

will be created at the end by BOSR. “G_LDC_Award” 

is used to classify the respondent state (RespondentN) 

according to whether the United Nations has identified 

it as a Least Developed Country (LDC) as at the time 

of the award. 

42. Latin America (“LA”) [and “LA_Recode”]: Coders 

need not code this variable as it will be created at the 

end by BOSR. This variable identifies whether the 

respondent is from a Latin American country. A Latin 

American country was defined according to the 

countries as listed in 

http://lanic.utexas.edu/subject/countries/, excluding 

Peurto Rico as it is a United States territory. The 

following are a list of the LA countries [from that 

website as of 2012]: Argentina, Aruba, Bahamas, 

Barbados, Belize, Bolivia, Brazil, Cayman Islands, 

Chile, Colombia, Costa Rica, Cuba, Dominica, 

Dominican Republic, Ecuador, El Salvador, French 

Guiana, Grenada, Guadelope, Guatemala, Guyana, 

Haiti, Honduras, Jamaica, Martinique, Mexico, 



 

 

Nicaragua, Panama, Paraguay, Peru, St. Kitts & Nevis, 

Saint Lucia, St. Vincent & Grenadines, Suriname, 

Trinidad & Tobago, Turks & Caicos, Uruguay, 

Venezuela, and Virgin Islands. [The only cases 

ultimately in the dataset involving Latin American 

states using this possible coding involved cases 

against: Argentina, Chile, Costa Rica, Dominican 

Republic, Ecuador, El Salvador, Grenada, Guatemala, 

Mexico, Panama, Paraguay, Peru, Trinidad and 

Tobago, and Venezuela.  Of note, the LA_Recode 

variable was created to double-check and correct the 

BOSR automatic coding of the original LA variable.] 

 If the respondent was not Latin American (LA), 

it was coded = 0. 

 If the country was on the list of Latin American 

countries, it was coded as = 1. 

43. Applicable Treaty: This variable identifies the treaty 

under which the parties are arbitrating. 



 

 

 Coders should record the investment agreement 

under which the investor has brought his/her 

claim. 

i. TYPE of Treaty—“ApplicableTreaty1”: 

If, for example, the claim is brought 

under a multilateral treaty, coders must 

record as follows. For the Energy Charter 

Treaty, record ECT (1). For the North 

American Free Trade Agreement, record 

NAFTA (2). For the Dominican 

Republic-Central American Free Trade 

Agreement, record CAFTA (3). For a 

Bilateral Investment Treaty (BIT), record 

BIT (4). For ASEAN, record as ASEAN 

(5). For European Convention on Human 

Rights and/or the First Additional 

Protocol, coders should mark ECHR (6). 

ii. Specific Name of BIT—“Bit1”: If a 

claim is brought under a BIT, coders 

should reflect: (1) the two signatory 

countries to the agreement—with the 

names reflected in alphabetical order,
24
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 As with the nationality of the investor and respondent state, coders 

should use the “List of Sovereign States” to identify the state counter-



 

 

and (2) that the treaty is a BIT. For 

example, if the claim is brought under the 

“1991 Bilateral Investment Treaty 

between France and the Argentine 

Republic” or “Agreement between the 

Argentine Republic and the Republic of 

France for the Promotion and Reciprocal 

Protection of Investments”, coders should 

code this as “Argentina-France BIT”. 

Do not abbreviate countries such as U.S. 

or U.K. Instead, write out the full name 

as provided in the award, for example, 

“United States”. 

 Existence of Second Treaty—“A_Treaty2”: 

Record whether there is a second treaty under 

which the investor has brought his/her claim. If 

there is a second treaty this is coded as “Yes” 

(1). If not, this is recorded as “No” (2). If a 

claim under the first investment treaty invokes 

                                                                                                                                        

parties to the relevant treaty. The one exception to this is treaties 

involving the Belgo-Luxembourg Economic Union. Treaties 

involving this union should be coded as involving the “Belgo 

Luxembourg Economic Union BIT”. 



 

 

the provision of another investment treaty, by 

virtue of a Most Favored Nation (MFN) 

provision in the primary treaty), this second 

treaty does NOT count as a second treaty under 

which the claim is brought. The first treaty is, 

instead, arguably implying terms from a second 

agreement. As a result, there is only a second 

treaty when there is an independent cause of 

action that arises from a second treaty. 

 If there is a second treaty, the second treaty 

should be recorded in the same manner in 

“ApplicableTreaty2” to record the type of 

agreement and, if appropriate, the name of the 

relevant BIT “Bit2”. If there is no second 

treaty, use the appropriate web-based interface 

to to make sure that the absence is recorded. 

BOSR codes should enter a system missing “.” 

to reflect the absence of a second treaty.
25
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 This does not include treaties invoked through the primary treaty by 

virtue of a Most Favored Nations provision. 



 

 

 Presence of a Multilateral or Bilateral Treaty 

“Multi_Bi”: This variable combines 

ApplicableTreaty1 and ApplicableTreaty2 and 

transforms it to identify whether the dispute 

involves a multilateral or bilateral agreement. 

The recode occurred as follows: (A) RECODE 

ApplicableTreaty1 (SYSMIS=SYSMIS) (1=1) 

(2=1) (3=1) (5=1) (6=1) (4=2) INTO Multi_Bi. 

(B) For those four cases with both a multilateral 

and bilateral treaty, these cases were coded as 

Multilateral (“1”) rather than Bilateral (“2”). 

44. Industry Involved—“IndustryN”: This variable 

identifies what business and/or investment sector is 

involved in the arbitration. Coders should record not 

based upon the corporate structure of the investment; 

rather they should record the sector in which the 

original investment was based that ultimately leads to 



 

 

the dispute that is the subject of the arbitration.
26

 Based 

upon the text, coders should choose one category.
27
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 In cases of ambiguity, coders should refer to the description of 

“Subject Matter” on the ICSID website in making the assessment of 

the relevant sector involved. For example, in Railworld v. Estonia 

(Award 182), ICSID refers to this project as a “Railroad enterprise,” 

and the award should therefore be coded as a Transport dispute. 

Likewise, in ATA Construction v. Jordan (Award 216), the ICSID 

refers to this as a “waterway construction project,” which resulted in a 

code of Transportation; likewise in S&T Oil Equipment and 

Machinery v. Romania (Award 224), ICSID refers to an “Ammonia 

production enterprise,” which results in a Chemical-Mining code. 

27
 Given the initial and exploratory nature of this variable, only one 

category should be selected. Future research, however, may wish to 

expand the nature of the categories of relevant industries and/or code 

for the presence of any and all types of investment within a single for 

project. For example in American Manufacturing v. Zaire, paragraph 

54 refers to “the development of the agricultural engineering, the 

cultivation of agricultural plants/crops, fruits and vegetables in the 

fields, development of stock raising/animal products, and the 



 

 

1. Energy = 5 = Infrastructure investments related 

to: (a) electricity generation, transmission, and 

distribution; (b) natural gas exploration, 

transmission or distribution; (c) oil exploration, 

transmission or distribution; and (d) dam 

construction and/or hydroelectric projects. 

2. Telecommunications = 16 = Infrastructure 

investments related to: (a) fixed or mobile local 

telephony; (b) domestic long-distance 

telephony, and international long-distance 

telephony; (c) radio broadcasting; (d) 

television, cable, and/or broadband 

broadcasting; and (e) the provision of internet 

services. 

                                                                                                                                        

necessary activities pertaining to the processing of milk, meat,” which 

under this coding may fall under multiple categories. As the case 

mentions the manufacture of the batteries and makes references to the 

“finished goods,” presumably this is the most important aspect of the 

case. As such, this case is only coded primarily for Capital Goods. 



 

 

3. Transport = 17 = Infrastructure investments 

related to: (a) airport runways and terminals;
28

 

(b) railways services including fixed assets, 

freight, intercity passenger; (c) local passenger 

toll roads, bridges, highways; (d) ports; (e) 

tunnels, terminals, and channel dredging. 

4. Water = 19 = Infrastructure investments 

related to: (a) potable water generation and 

distribution, and (b) sewerage collection and 

treatment.
29

 

5. Food-Beverage = 8 = Investments related to 

the manufacture and/or provision of end-use 

consumer commodities related to foods, feeds, 

and beverages; this includes commodities 

                                                           

28
 This also applies to the duty-free services provided in airports, such 

as in the cases ADC v. Hungary (Award 121), Fraport AG v. 

Philippines (award 140), and EDF v. Romania (award 201). 

29
 Categories 1–4 are based upon definitions available from the World 

Bank’s Private Participation in Infrastructure Database. See 

http://ppi.worldbank.org/resources/ppi_methodology.aspx. 



 

 

including (a) corn; (b) rice; (c) wheat; (d) food 

oils; (e) wine, beer, and related products; (f) 

non-agricultural foods; (g) sorghum, barley, 

and oats; (h) nuts; (i) fruits and frozen juices; 

(j) bakery products; (k) fish and shellfish; (l) 

animal feeds; (m) vegetables; (n) meat, poultry, 

etc.; (o) soybeans; and (p) sugar. 

6. Industrial Supplies = 10 = Investments related 

to the manufacture and/or provision of end-use 

consumer commodities related to industrial 

supplies and materials; this includes 

commodities related to: (a) cotton; (b) iron and 

steel mill products; (c) cloth; (d) chemicals and 

fertilizers; (e) tapes, audio and visual; (f) 

synthetic rubber-primary; (g) glass-plate, sheet, 

etc.; (h) aluminum; (i) hides and skins; (j) logs 

and lumber; (k) finished textile supplies; (l) 

agricultural industry unmanufactured; (m) 

manufactured wood supplies; (n) leather and 

furs; (o) industrial rubber products; (p) 



 

 

shingles, molding, wallboard; (q) pulpwood and 

woodpulp; (r) stone, sand, and cement; and (s) 

paint. 

7. Capital Goods = 1 = investments related to 

capital goods and raw materials to manufacture 

other products including: (a) computers; (b) 

metalworking machines; (c) laboratory testing 

instruments, engine parts, and accessories, 

including batteries; (d) excavating machinery; 

(e) civilian aircraft; and (f) industrial machines. 

8. Consumer Goods = 4 = investments related to 

the provision of end-use consumer goods 

including: (a) gems and jewelry; (b) toys, 

games, and sporting goods; (c) stereo 

equipment; (d) sports apparel and gear; (e) 

household appliances; (f) musical instruments; 

(g) glassware, chinaware; (h) cookware, 

cutlery, and tools; (i) furniture, household 

goods, and rugs; (j) manufactured tobacco 

products; (k) books; (l) toiletries and cosmetics, 



 

 

(m) TVs, VCRs, etc.; and (n) records, tapes, 

and disks.
30

 

9. OtherBusiness = 13 = investment related to 

business-related expenses, particularly but not 

limited to services business,
31

 including: (a) the 

provision of legal advisory and representation; 

(b) accounting, auditing, bookkeeping, and tax 

consulting; (c) advisory, guidance, and 

operational assistance services provided to 

businesses for business policy and strategy; (d) 

                                                           

30
 Categories 5–8 are based upon the definitions of goods available 

from the U.S. Census Bureau at the U.S. Department of Commerce. 

See http://www.census.gov/foreign-trade/Press-

Release/current_press_release/ft900.pdf. 

31
 For the purposes of this, other business-related services can include 

other professional business services including those related to 

healthcare. This means, for example, that Howard v. Canada, Award 

230, is classified as an “Other Business” given the professional 

healthcare services the investment was designed to offer. 



 

 

advertising, market research, and public 

opinion; (e) research and development of new 

products; and (f) publishing and printing 

services. 

10. Postal = 14 = investment related to postal and 

courier services including the pickup, transport, 

and delivery of letters, newspapers, periodicals, 

brochures, other printed matter, parcels, and 

packages, including post office counter and 

mailbox rental services. 

11. Insurance = 11 = investments related to the 

provision of insurance including (1) life 

insurance and pension funds, (2) freight 

insurance, (3) other direct insurance, (4) 

reinsurance, and (5) auxiliary services to 

insurance. 

12. Financial = 7 = investments related to 

provision of financial services related to 

financial intermediation and auxiliary services, 

including: (a) banking services, (b) the issuance 



 

 

of loans or debentures, (c) the trading of 

securities, and (d) credit card enterprises. 

13. Computer-Information = 3 = investment in 

computers, information, and information 

technology services, including: (a) the 

providing of IT support related to hardware and 

software-related services; (b) data processing; 

(c) data security; (d) personal identification 

systems; (e) maintenance and repair of 

computers and peripheral equipment; (f) 

disaster recovery services; (g) analysis, design, 

and programming of systems that are ready to 

use or the creation of customized software; (h) 

computer facilities management; and (i) data 

storage and dissemination of data and online 

[activity]. 

14. Waste Management = 18 = investment related 

to the provision of waste and garbage 

management services, including: (a) disposal of 

waste, (b) reclamation of waste products, (c) 



 

 

treatment of waste, and (d) cleaning up 

pollution and decontamination, such as PCBs.
32

 

15. Chemical-Mining = 2 = investments related to 

chemical and mining production, such as 

MTBE and MMT, including: (a) chemical 

production; (b) mining of natural resources, 

including precious metals and mineral 

extraction; and (c) other onsite processing 

services. NB: This does not include investments 

related to oil and gas. 
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 Categories 9–17 are based upon the twelve major categories (or a 

subcategory) of services listed in the Global Agreement on Trade and 

Tariffs: (1) business services; (2) communication services; (3) 

construction and related engineering services; (4) distribution 

services; (5) educational services; (6) environmental services; (7) 

financial services; (8) health-related and social services; (9) tourism 

and travel-related services; (10), recreational, cultural, and sporting 

services; (11) transport services; and (12) other services not included 

elsewhere. See 

http://unstats.un.org/unsd/tradeserv/Papers/m86_english.pdf. 



 

 

16. Entertainment = 6 = investment related to 

tourism and travel-related services and 

recreational, cultural, and sporting services; and 

entertainment services, including but not 

limited to: (a) recreational activities, (b) 

gambling, (c) tourism and travel-related 

investments. 

17. Government = 9 = investments related to the 

provision of services that exhibit core 

governmental functions, including: (a) customs 

duties, (b) embassies and consulates, and (c) 

military units and agencies.
33

 

18. Real Estate = 15 = investments related to real 

estate transactions, including: (a) the 

development of property, (b) the leasing of 

commercial or private property, (c) the 

construction of commercial property, and (d) 
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 This is a combination of two different categories of services listed 

under the GATT: (1) tourism and travel-related services and (2) 

recreational, cultural, and sporting services. 



 

 

the utilization of farm land and affiliated 

property for commercial or private purposes, 

irrespective of whether they relate to the 

production of food. 

19. Other = 12 = investments not otherwise 

capable of primary classification. 

20. If the industry is not available, code this with a 

“.” 

45. Collapsed Categories of Sectors = “Ind_Combo”: 

Given the breadth of industries involved, this variable 

is an effort to look more broadly at different types of 

industries’ affect. For the purposes of this research it 

meant that: (a) Extractive Industries and Natural 

Resources (“1”) was a combination of Energy, 

Chemical-Mining and Water; (b) Manufacturing (“2”) 

was a combination of Food/Beverage, Industrial 

Supplies, Capital Goods, and Consumer Goods; (c) 

Consumer Services (“3”) was a combination of 

Telecommunications, Other Business, Postal, 

Insurance, Financial, Computer-Info, Waste 



 

 

Management, and Entertainment; (d) Government 

remained the same (“4”); (e) Real Estate and 

Transportation Infrastructure was a combination of 

Real Estate and Transportation (“5”); (e) Other was a 

combination of Other and Unknown (“6”) The syntax 

was: RECODE IndustryN (SYSMIS=SYSMIS) (1=2) 

(2=1) (3=3) (4=2) (5=1) (6=3) (7=3) (8=2) (9=4) 

(10=2) (11=3) (12=6) (88=6) (13=3) (14=3) (15=5) 

(16=3) (17=5) (18=3) (19=1) INTO Ind_Combo. 

46. Collapsed Categories of Sectors to focus on Energy—

“Energy”: Coders need not code this variable as it will 

be created at the end by BOSR. This variable was 

created to analyze the energy sector. For the purpose of 

creating “Energy”, the new variable can recode 

“IndustryN” such that: 

 If “IndustryN” = “5” (i.e., the Energy Sector), 

this was still coded as “1” to reflect the 

presence of an Energy dispute. 



 

 

 If “IndustryN” was any other number, this was 

recoded as “0” to reflect the lack of an Energy 

dispute. 

B. Institution: An investor can elect any arbitration mechanism 

expressly provided in the international investment agreement under 

which it is bringing suit. This variable describes which arbitral 

institution, if any, is administering the arbitration and under what 

arbitration rules. 

1. Institutional v. Ad Hoc—“InstiutionalORadhoc”: This 

level records whether the arbitration is being 

administered by an institution and under its rules (i.e., 

an institutional arbitration) or by itself without the aid 

of a supervisory institution and its applicable rules and 

regulations (i.e., an ad hoc arbitration). 

ICSID = 1 = ICSID (International Centre for the 

Settlement of Investment Disputes) 

SCC = 2 = SCC (Stockholm Chamber of Commerce) 

ICC = 3 = ICC (International Chamber of Commerce) 

OTHER = 4 = Another arbitration institution (such as 

the Milan Chamber of Commerce) 



 

 

 If this option is checked, coders should 

identify the arbitration institution. 

AH = 5 = Ad Hoc (no institutional administration)
34

 

2. “InstitutionalN”: When an arbitration is ad hoc or 

institutional: Coders need not code this variable as it 

will be created at the end by BOSR. For the 
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 In some investment treaty cases, institutions (such as ICSID and the 

LCIA) have provided administrative support to ad hoc proceedings 

(for example, providing a hearing room, financial administration, or a 

secretary, or acting as an appointing authority). The provision of this 

support does not transform an ad hoc arbitration into an “institutional” 

one. This is because the arbitration is: (1) not being conducted 

according to the institution’s arbitration rules, and (2) there is no 

reference to the institution’s administrative body to resolve questions 

of procedure. For example, Occidental v. Ecuador was an ad hoc 

arbitration conducted pursuant to the UNCITRAL Rules; while the 

LCIA managed financial matters and assisted with the organization of 

hearing rooms, it was not an LCIA institutional arbitration because 

the claim was not administered under the LCIA Rules. In this case, 

Occidental would therefore be coded as an “Ad Hoc” arbitration. 



 

 

“InstitutionalORadhoc”, “InstitutionalN” was created 

to translate the string variable (i.e., “ICSID”) into a 

number value (i.e., 1). Because ICSID, SCC, ICC, and 

OTHER are only for institutional arbitrations, they are 

combined and coded as 1. AH is coded as 2. [Labels in 

the SPSS dataset reflect that 1 = “Institutional” and 2 = 

“Ad Hoc.”] 

3. Applicable Arbitration Rules—“RulesN”: This 

variable reflects under what rules, institutional or 

otherwise, the parties and arbitrators are conducting 

the arbitration. 

ICSID = 1 = ICSID Convention and ICSID Arbitration 

Rules 

ICSID/AF = 2 = ICSID Additional Facility Rules 

SCC = 3 = SCC Rules 

ICC = 4 = ICC Rules 

UNCITRAL = 5 = UNCITRAL Rules 



 

 

OTHER = 6 = Ad hoc rules articulated in treaty, 

national law, or agreed to by the parties
35

 

a. If this option is checked, coders should 

identify the applicable arbitration rules. 

4. “ICSID_N”: Distinguishing between ICSID 

Convention and New York Convention Awards: Coders 

need not code this variable as it will be created at the 

end by BOSR. This variable distinguishes between 

arbitration awards rendered under the ICSID 

Convention and the New York Convention. For the 

purposes of this variable, the Applicable Rules and/or 

RulesN variable can be transformed such that: 

 ICSID Convention (1) awards are recoded into 

ICSID_N as “0” to reflect that they are 
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 Should a different institution be involved, please list this in the 

yellow field for Coder’s Notes at the end of the Excel spreadsheet. In 

Occidental v. Ecuador, for example, although it was an ad hoc 

arbitration, the arbitration proceeded under the UNCITRAL 

Arbitration Rules. 



 

 

rendered under the ICSID Convention and 

ICSID Convention Rules; and 

 All other awards [coded 2, 3, 4, 5, or 6 in 

RulesN] are recoded into ICSID_N as “1” to 

reflect that they are New York Convention 

awards. 

5. “AllICSID_N”: Distinguishing between Awards 

rendered at ICSID (either under the ICSID Convention 

or ICSID’s Additional Facility Rules) and any other 

arbitration process: Coders need not code this 

variable as it will be created at the end by BOSR. This 

variable distinguishes between arbitration awards 

rendered at ICSID (under either the legal auspices of 

the ICSID Convention or the ICSID Additional 

Facility Rules) and all other arbitration awards. For the 

purposes of “AllICSID_N”, the 

“InstiutionalORAdHoc” or “InstitutionalN” variable 

can be transformed such that: 



 

 

 ICSID (1) and ICSID/AF (2) awards are 

recoded into AllICSID_N as “0” to reflect that 

they are rendered at ICSID; and 

 All other awards [coded as 3, 4, 5, or 6 in 

RulesN] are recoded into AllICSID_N as “1” to 

reflect that they are rendered elsewhere (either 

at a different institution or under an ad hoc 

process). 

6. “Place”: Identifying the Place of Arbitration: This 

variable identifies the place, or situs, of the investment 

treaty arbitration. If the award indicates the location of 

the arbitration, record that here.
36
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 If the place of the arbitration is available from a previous or later 

award or other reliable publicly available document, it may be 

recorded here. For example, in Maffezini v. Spain, the award on 

jurisdiction (#13) does not identify the legal place of arbitration but 

paragraphs 11 and 14 identify Washington, DC, as the location of 

hearings. In the final Maffezini award (#20), the award was “Signed in 

Washington, D.C.” making it the legal seat of the arbitration. 



 

 

a. City—“Place_city”: Record the city of the 

place of the arbitration. This should be the seat 

of the arbitration itself as identified as the 

“seat”, “situs”, “place”, or where the award is 

made. This does not mean that if the hearings 

are held in a particular place that it is the 

“place”. If the award does not contain the 

information, code this cell as “NONE” to 

reflect its absence. If the place of arbitration 

involves a federal system of government, please 

include both the city and state of the nation 

(using a postal abbreviation), separated by a 

comma. For example, as the United States is a 

federal system, if the place of arbitration is in 

Washington, DC, this should be coded as 

“Washington, DC”. Likewise, arbitrations in 

                                                                                                                                        

Likewise, in Feldman v. Mexico, paragraph 6 refers to “Procedural 

Order No. 1” and NAFTAclaims.com has a copy of the Procedural 

Order that fixes Ottawa as the place of arbitration. 



 

 

New York City would be coded as “New York, 

NY”. 

b. Country—“Place_country”: Record the 

country of the place of arbitration using the 

Country Spreadsheet. This should be the seat of 

the arbitration itself as identified as the “seat”, 

“situs”, “place”, or where the award is made. 

This does not mean that if the hearings are held 

in a particular place that it is the “place”. The 

BOSR web-based interface will have a list of 

countries that contain the short form of country 

names from the Country Spreadsheet. If the 

country is not available on the scroll-down 

menu, coders should write in the country name. 

If, for example, the investor alleges he/she/it is 

a national of the United States of America, 

irrespective of how a tribunal ultimately 

decides the issues, coders should use the “short 

form” name and code “United States”. Coders 

should record the government listed in the title 



 

 

of the award and respondent identified in the 

award as defined in the Country Spreadsheet. If 

the award does not contain the information, 

code this cell as “None” to reflect its absence. 

c. Other information on Place—“Place_Details”: 

Irrespective of whether the place of arbitration 

is articulated, please include any information 

about the place(s) where hearings are held 

(including city and country)—if such 

information is available. This should include all 

information from all physical hearings between 

the parties and arbitrators (including an ICSID 

First Procedural Meetings, jurisdictional 

hearings, merits hearings, quantum hearings, or 

other procedural hearings). Where there are 

multiple cities, coders should list hearings in 

alphabetical order by city name. If information 

is not available, please code “Not Available”. 

 Counting the number of venues for 

hearings—“Multi_Hear”: This variable 



 

 

takes the details of “Place_details_3” and 

counts the number of physical venues 

used for hearings, which includes First 

Sessions, jurisdiction hearings, merits 

hearings, damage hearings, and cost 

hearings (or a combination thereof). 

Where there are no hearings, this is 

coded as “0”; one hearing is coded as 

“1”; hearings in two locations, this is 

coded as “2”; hearings in three locations, 

this is coded as “3”; where information is 

not available this was coded as “.” 

[system-missing]. 

 For the purposes of preventing double-

counting of venues where there are 

multiple awards in the creation of an 

independent count of the separate places 

of arbitration [i.e., recognizing that some 

cases have hearings in multiple 

locations], a Filter was created 



 

 

“Filter_Place”. Filter Place was coded as 

“0” for awards that were not used and 

“1” for awards that were used. Whenever 

possible, the last award in time was 

coded as “1”. Where, however, different 

awards contained different information 

the awards with the greatest common 

information [or two awards in 

combination as in CME v. Czech 

Republic] were coded as 1.
37

 

C. Tribunal: These variables describe the constitution of the 

tribunal to consider the impact of the decision-makers. The sublevels 

of this variable consider aspects of tribunal composition,
38

 

                                                           

37
 This filter was used to calculate the list of individual locations 

where hearings were held. This variable is the “Hearing_Details” 

variable in the separate “Investor Counting Dataset”. 

38
 A variety of other levels could also be coded, including an 

arbitrator’s nationality and whether it is a developing or developed 

nation, country of residence, country of legal training, number of 

arbitrations served on, etc. For the initial purposes of this limited 



 

 

particularly the number, gender, and nationality of arbitrators. In 

cases of ambiguity where there are multiple awards in a case, coders 

should refer to other awards to provide guidance on the number and 

identity of arbitrators. 

1. Number—“TotalArbNumber”: This variable describes 

the quantity of arbitrators on a tribunal in the case. If 

the award is by a Sole Arbitrator (i.e., the case is 

decided by a single arbitrator), code with 1. If there is 

a three-member tribunal, code with 3. 

                                                                                                                                        

study, these variables are not included because of: (1) the wide variety 

of nationalities of the arbitrators and mixed nature (i.e., a Swedish-

born arbitrator, trained in the United States and living in France), (2) 

the difficulty and extra time and expense of identifying the country or 

countries of legal training, and (3) the lack of a reliable index for 

distinguishing between developed and developing countries. 

Similarly, while the Chart identifies which arbitrators serve as the 

chairs of tribunal, qualitative of quantitative research that evaluates 

the impact of chairs versus party-appointed arbitrators may be a 

fruitful future project. 



 

 

2. Identities of Arbitrators: This level indicates the names 

of the arbitrators in the award. Do not code the entities 

of arbitrators who may have, at one point, been 

involved in the case, but are not signatories to the final 

award. 

a. Identity of the Presiding Arbitrator 

“ChairORSole” and Associated Characteristics: 

i. Source of Information about the Chair’s 

Background—“ChairInfo”: Research the 

Chair/Sole Arbitrator’s background in 

advance, including the Chair’s gender 

and nationality. This string variable 

describes where information was found 

about information related to the Chair’s 

background. Coders should record all 

sources of information that was used to 

record information about ChairORSole. 

1. Information expressly stated in the 

award 

2. Information available on the ICSID 

website 

[www.worldbank.org/icsid] 



 

 

3. Information from the International 

Arbitration Institute website 

[http://www.iaiparis.com/] 

4. Information from the Arbitral 

Women website 

[http://www.arbitralwomen.com/] 

5. Information from other searches on 

Google. (During inter-coder-

reliability sessions, Google, and 

other web-based searches were 

used to confirm nationality and 

gender.) 

6. Information is not available (NA). 

a. If there is information about 

the Chair that is otherwise 

publicly available—but is not 

present in the award in terms 

of identity, appointment 

process, nationality, and 

gender, please include this in 



 

 

the box of the web-based 

interface that provides a 

blank space 

b. When entering this 

information, coders should 

describe: (1) arbitrator 

identity, (2) appointment 

process, (3) nationality, and 

(4) gender to the extent that 

any of this information is 

available in the form of other 

awards, websites such as ITA 

or ICSID, or other sources. If 

it is not possible to include 

such information on the web-

based interface, coders 

should include this in the 

Coders Notes section at the 

end of the survey. 



 

 

c. If there is information about 

the Chair’s background and 

appointment process that 

comes from sources other 

than the award coded, please 

code “Other” and code the 

next variable as well. 

ii. Information about Chair Identity or 

Appointment Process from Other Public 

Sources—“Chairinfoth”: Please record 

additional information as to where 

information related to the Chair’s 

background was found. In particular, if 

there is information about the Chair that 

is otherwise publicly available—but is 

not present in the award being coded—

please include that other information to 

the extent it is available: (1) arbitrator 

identity, and (2) appointment process, 

and (3) identify where the information 

was located (i.e., via other awards, 

websites such as ITA or the ICSID 

website, or other sources). When 

inputting this information, please 

separate it with commas. 



 

 

iii. Name of ChairORSole Arbitrator—

“ChairN”: List the full name of the Chair 

or Sole Arbitrator. There should be a 

scroll-down list of arbitrators on the 

BOSR-designed web-based interface; the 

assigned numerical values are listed in 

Appendix I to this Codebook. Look 

carefully for the name of Chair/Sole 

Arbitrator in that list and click on it. If, 

however, the Chair/Sole Arbitrator is not 

listed, include the arbitrator’s full name 

(omitting titles). Although he is listed, for 

example, if the Chair or Sole Arbitrator 

was Professor Karl-Heinz Böckstiegel, 

you would enter this as “Karl-Heinz 

Böckstiegel”. If the name of the arbitrator 

is not publicly available, code with NA. 

iv. Who Appointed ChairORSole—

“ChairAppoint”: For ChairN, identify the 

process by which the Chair or Sole 

Arbitrator was selected as identified in 

the award. Only one methodology must 

be selected: 

1. Code as 88 = appointment 

information is not available [NB: 

The variable 



 

 

ChairAppoint_Exclude is the same 

as ChairAppoint but treats not 

available as system-missing] 

2. Code as 3 = arbitrator appointment 

by Arbitral Institution 

administering arbitration 

a. If this option is selected, 

coders should confirm that 

the institution appointing the 

arbitrator is the same 

institution administering the 

arbitration. 

b. Article 38 of the ICSID 

Convention, for example, 

permits ICSID to appoint 

arbitrators where parties fail 

to do so. 

c. Where institutions appoint 

chairs in light of 

consultations with parties, 



 

 

this is still an institutional 

appointment of a chair 

(unless the award expressly 

suggests otherwise). 

3. Code as 4 = arbitrator appointment 

by designated Appointing 

Authority (an appointing authority 

can be a person—such as C. 

Schreuer—or an entity—such as 

the Permanent Court of 

Arbitration)
39

 

4. Code as 5 = Appointment by 

agreement of Arbitrator 1 and 

Arbitrator 2 

                                                           

39
 An Appointing Authority is used primarily in connection with ad 

hoc arbitrations (not institutional arbitrations under ICSID). 

Appointing Authorities are separate entities that the parties request—

when there is no default mechanism otherwise available—to address 

issues related to arbitrator appointment. 



 

 

5. Code as 6 = Agreement of the 

Parties 

6. Code as 7 = Other. 

a. If this option is checked, 

coders should describe the 

method by which the Chair is 

selected. 

v. Gender of ChairORSole—

“ChairGender”: Indicate whether the 

Chair or Sole Arbitrator is a man or 

woman. If ChairN is a man, code as “0”. 

If ChairN is a woman, code as “1”. As a 

preliminary matter, Professor Franck 

highlighted in yellow on the G1 Chart 

tribunals containing women. In the G2 

Chart and the G3 Chart—to aid coding 

but not to replace individual coder 

assessment—Professor Franck 

highlighted women on tribunals in green. 

vi. National Origin of the Chair—

“ChairNat”: Coders should rely on 

information in the award as primary 

authority for identifying the Chair’s 

nationality. This variable identifies the 

nationality of the Presiding Arbitrator or 



 

 

Chair. There should be a scroll-down list 

of countries on the BOSR-designed web-

based interface that is partially based 

upon the Country Spreadsheet, which is 

included in the assigned numerical values 

in Appendix II to this Codebook. Look 

carefully for the nationality of the 

Chair/Sole Arbitrator in that list and click 

on it. If, however, the Chair/Sole 

Arbitrator’s nationality is not listed, 

coders should use the Country 

Spreadsheet to determine ChairNat and 

write in the “Short Form” of the country 

of nationality in the space provided. 

BOSR will be responsible for 

transforming the string variable into a 

numerical designation (formerly 

“ChairNatNu”).
40
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 A limited number of arbitrators are dual nationals, and for this 

research, only one nationality can be coded. (1) Dr. Ibrahim Fadlallah 

is both a national of Lebanon and a national of France. IAI lists his 

address as France, but ICSID indicates he is still a dual national. Dr. 

Fadlallah will be coded as being from Lebanon as this appears to be 

his initial national origin. Future research may assess whether coding 



 

 

vii. OECD Development Background of 

Chair—“ChairOECD_2006”: Coders 

need not code this variable as it will be 

created at the end by BOSR. This 

variable takes “ChairNat” and converts 

the nationality of the country of 

nationality into the development status on 

the basis of that country’s affiliation with 

the OCED at the close of the G1 dataset 

                                                                                                                                        

his nationality as French makes any difference to substantive research 

results. (2) For Professor Donald M. McRae, he is a dual national of 

Canada and New Zealand, although he currently lives in Canada. For 

the sake of consistency and the earlier protocol established with 

Fadllah, McRae’s country of birth—New Zealand will be coded as his 

country of nationality. (3) For Philippe Sands, who is a dual national 

of the United Kingdom and France, he will be coded as being from 

the United Kingdom. (4) For Laurent Levy, he was classified as a 

Swiss national, even though he has dual nationality with Switzerland 

and Brazil, as his IAI profile indicates that he is a native French 

speaker but cannot speak Portuguese. 



 

 

(pre-2007).
41

 The basis for determining 

OECD Member States was the same as 

previously indicated, namely, OECD 

Member States as of 2006: Australia, 

Austria, Belgium, Canada, Czech 

Republic, Denmark, Finland, France, 

Germany, Greece, Hungary, Iceland, 

Ireland, Italy, Japan, Korea, 

Luxembourg, Mexico, the Netherlands, 

New Zealand, Norway, Poland, Portugal, 

Slovak Republic, Spain, Sweden, 

Switzerland, Turkey, United Kingdom, 

and the United States. OECD, 

Ratification of the Convention on the 

OECD, at 

http://www.oecd.org/document/58/0,234

0,en_2649_201185_1889402_1_1_1_1,0

0.html. 

1. If the Chair’s Nationality 

(ChairNat) was an OECD Member 

                                                           

41
 Although the 2006 measurement is less sensitive given the lack of a 

nexus with the award date and the changes in OECD membership 

over time, this was the standard used in the creation of the original G1 

data and has been retained for historical purposes. 



 

 

State in 2006, s/he was coded as 

“1”. 

2. If the Chair was not a national of a 

country that was an OECD 

Member-State in 2006, the chair 

was coded as “0”. 

3. If the information was not 

available, code “.” 

viii. OECD Development Background of 

Chair at time of Award—

“Chair_OECD_Award”. Coders need not 

code this variable as it will be coded by 

BOSR or the W&L Law Library based 

upon the investor nationality and the 

formula defined below. This variable 

takes “ChairNat” and converts the 

nationality of the Chair as a function of 

his/her home state’s OECD Membership 

as of the time of the award. Please refer 

to this webpage to determine the relevant 

dates of OECD membership: 

http://www.oecd.org/document/58/0,374

6,en_2649_201185_1889402_1_1_1_1,0

0.html. 



 

 

1. If the Chair’s Nationality 

(ChairNat) was an OECD Member 

State at the time of the award, s/he 

was coded as “1”. 

2. If the Chair was not a national of a 

country that was an OECD 

Member-State at the time of the 

award, the chair was coded as “0”. 

3. If the information was not 

available, code “.” 

ix. World Bank Development Background 

of Chair—“ChairWB_2006”: Coders 

need not code this variable as it will be 

created at the end by BOSR. This 

variable takes “ChairNat” and converts 

the nationality of the Chair into the 

development status on the basis of how 

the World Bank classified the status of 

that economy at the time of the close of 

the G1 dataset (pre-2007) in 2006.
42

 The 
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 Although the 2006 measurement is less sensitive given the lack of a 

nexus with the award date and the changes in World Bank 



 

 

basis for determining World Bank 

Development status was the same as 

previously indicated namely, the 209 

economies the World Bank has classified 

as: (1) High Income from OECD and 

non-OECD countries, (2) Upper Middle 

Income, (3) Lower Middle Income, and 

(4) Low Income. See World Bank, Data 

and Statistics, Country Classification, at 

http://web.worldbank.org/WBSITE/EXT

ERNAL/DATASTATISTICS/0,,content

MDK:20420458~menuPK:64133156~pa

gePK:64133150~piPK:64133175~theSite

PK:239419,00.html. 

1. If the Chair’s nationality 

(ChairNat) was from a High 

Income country in 2006, s/he was 

coded as “1”. 

2. If the Chair’s nationality 

(ChairNat) was from an Upper 

                                                                                                                                        

classifications over time, this was the standard used in the creation of 

the original G1 data and has been retained for historical purposes. 



 

 

Middle Income country in 2006, 

s/he was coded as “2”. 

3. If the Chair’s nationality 

(ChairNat) was from a Lower 

Middle Income country in 2006, 

s/he was coded as “3”. 

4. If the Chair’s nationality 

(ChairNat) was from a Low Income 

country in 2006, s/he was coded as 

“4”. 

5. If the information is not available, 

code “.” 

x. Collapsed Categories of World Bank 

Status—“PA_WB_Condensed_2006”: 

Coders need not code this variable as it 

will be created at the end by BOSR. This 

variable was created to ensure that there 

were complete cell counts for the 

purposes of doing analyses, and collapses 

the four World Bank Status categories 

into two categories. For the purpose of 

creating “PA_WB_Condensed”, the new 



 

 

variable can recode “WBChair” such 

that: 

 If “WBChair_2006” = “1” (i.e., a 

High Income Chair/Presiding 

Arbitrator), this was still coded as 

“1” (i.e., a High Income 

Chair/Presiding Arbitrator). 

 If “WBChair_2006” = “2”, “3”, or 

“4”, this was recoded as “2” (Upper 

Middle, Lower Middle, and Low 

Income Chairs/Presiding 

Arbitrators). 

xi. World Bank Background of Chair at time 

of award—“Chair_WB_Award”: Coders 

need not code this variable as it will be 

coded by BOSR or the W&L Law Library 

based upon the ChairNat and the formula 

defined below. This variable takes 

“ChairNat” and converts the nationality 

of the Chair as a function of his/her home 

state’s World Bank Classification as of 

the time of the award. Coding is based on 

World Bank Analytical classifications: 

http://goo.gl/LrGDO. Measurement used 



 

 

to determine World Bank classification at 

the time of the award is the country’s 

status (High Income, Upper Middle 

Income, Lower Middle Income, or Low 

Income) in the calendar year of the 

award. The data for the calendar year was 

used, not the World Bank’s fiscal year. 

Although there are instances where there 

is no classification for a country for a 

specific calendar year, this did not occur 

for any of the countries and calendar 

years applicable to this dataset. 

1. If the Chair’s nationality 

(ChairNat) was from a High 

Income country at the time of the 

award, s/he was coded as “1”. 

2. If the Chair’s nationality 

(ChairNat) was from an Upper 

Middle Income country at the time 

of the award, s/he was coded as 

“2”. 

3. If the Chair’s nationality 

(ChairNat) was from a Lower 



 

 

Middle Income country at the time 

of the award, s/he was coded as 

“3”. 

4. If the Chair’s nationality 

(ChairNat) was from a Low Income 

country at the time of the award, 

s/he was coded as “4”. 

5. If the information is not available 

at the time of the award, code “.” 

xii. HDI Background of Chair—

“Chair_HDI_Award”: Coders need not 

code this variable as it will be coded by 

BOSR or the W&L Law Library based 

upon the ChairNat and the formula 

defined below. This variable takes 

“ChairNat” and converts the nationality 

of the Chair as a function of his/her home 

state’s HDI as of the time of the award. 

This variable translates how the United 

Nations Development Program (UNDP) 

has classified a state using the HDI 

classification developed by Mahbub ul 

Haq and Amartya Sen. Coders should 

code the HDI value using the investor’s 



 

 

claimed nationality at the time the 

tribunal renders the award. General 

country analysis for individual nations 

and specific years is available for 

download via the International Human 

Development Indicators Database: 

http://hdrstats.undp.org/en/tables/.
43
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 Data retrieved from this database includes HDI values for 1960, 

1970, 1980, 1985, 1990, 1995, 2000, 2005, and annually thereafter. 

Previously published Development Reports contain additional HDI 

values but are inappropriate sources of historical data. A review of 

these reports reveals that frequent changes in methodology and 

quality of data make previously published reports incomparable from 

year to year. Dr. Milorad Kovacevic, Chief Statistician at the Human 

Development Report Office of the United Nations Development 

Programme, confirms this by email. Dr. Kovacevic directly provided 

Stephanie Miller, a law librarian, annual historical data for HDI 

values calculated using the most current methodology. The 

transformations done by Ms. Miller are based upon the values 

received by Dr. Kovacevic and reflect the 2011 methodology for 

assessing HDI, irrespective of the year when the award was issued. 



 

 

xiii. Least Developed Country Development 

Background of the Chair—

“ChairLDC_2006”: Coders need not 

code this variable as it will be created at 

the end by BOSR. This variable takes 

“ChairNat” and converts the nationality 

of the Chair into the development status 

on the basis of whether the Chair comes 

from a Least Developed Country. The 

United Nations had an official list of 

Least Developed Countries (LDCs) in 

2006 that included: Afghanistan, Angola, 

Bangladesh, Benin, Bhutan, Burkina 

Faso, Burundi, Cambodia, Capre Verde, 

Central African Republic, Chad, 

Comoros, Democratic Republic of the 

Congo, Djibouti, Equatorial Guinea, 

Eritrea, Ethiopia, Gambia, Guinea, 

Guinea-Bissau, Haiti, Kiribati, Lao 

People’s Democratic Republic, Lesotho, 

Liberia, Madagascar, Malawi, Maldives, 

Mali, Mauritania, Mozambique, 

Myanmar, Nepal, Niger, Rwanda, 

Samoa, São Tomé and Principe, Senegal, 

Sierra Leone, Solomon Islands, Somalia, 

Sudan, Timor-Lesté, Togo, Tuvalu, 

Uganda, United Republic of Tanzania, 



 

 

Vanuatu, Yemen, and Zambia. See 

United Nations Commission on Trade 

and Development, UN list of LDCs after 

the 2006 triennial review, at 

http://www.unctad.org/templates/Page.as

p?intItemID=3641&lang=1. 

1. If ChairNat was not from an LDC 

country, it was coded = 0. [There 

should also be a label on the 

variable stating “Non-LDC 

Chair.”] 

2. If ChairNat was from an LDC 

country, it was coded = 1. [There 

should also be a label on the 

variable stating “LCD Chair”.] 

3. If the information is not available, 

code “.” 

xiv. Least Developed Country Development 

Background of the Chair at the time of 

Award—“Chair_LDC_Award”: Coders 

need not code this variable as it will be 

created by the W&L Law Library. This 

variable takes “ChairNat” and converts 



 

 

the nationality of the Chair based upon 

whether, at the time of the award, the 

UNDP classified the Chair’s state of 

origin as an LDC. 

xv. Latin American Background of Chair—

“ChairLA”: Coders need not code this 

variable as it will be created at the end 

by BOSR. This variable takes “ChairNat” 

and identifies whether s/he originates 

from Latin America. A Latin American 

country was defined according to the 

countries as listed in 

http://lanic.utexas.edu/subject/countries/, 

excluding Puerto Rico as it is a United 

States territory. The [. . .] list of Latin 

American [LA] countries [are as 

previously described in earlier sections 

regarding investor and state identity for 

the 2012 classification]. 

1. If ChairNat was not from an LA 

country, it was coded = 0. [There 

should also be a label on the 

variable stating “Non-LA Chair.”] 

2. If ChairNat was from an LA 

country, it was coded = 1. [There 



 

 

should also be a label on the 

variable stating “LA Chair”.] 

3. If the information is not available, 

code “.” 

b. Identity of “Arbitrator1” and Associated 

Characteristics: The “First Arbitrator” is 

usually the first arbitrator appointed in the case 

and/or nominated by the investor and is not the 

Chair of the tribunal. Please be careful of the 

order in which Arbitrator1 and Arbitrator2 are 

coded. When possible, the arbitrator appointed 

by the claimant should be the first arbitrator 

researched and coded. If it is not possible to 

assess who the investor(s) appointed, the first 

arbitrator should be the arbitrator listed first 

on the title page of the award. 

i. Source(s) of Information about 

“Arbitrator1”’s Background—

“ArbInfo1”: Research Arbitrator1’s 

background in advance, including 

Arbitrator1’s gender and nationality. This 

string variable describes where 



 

 

information was found about information 

related to Arbitrator1’s background. 

Coders should record all sources of 

information that were used to record 

information about Arbitrator1. In the 

case of a Sole Arbitrator, BOSR will have 

fields related to Arbitrator1 coded as “.” 

1. Information expressly stated in the 

award 

2. Information available on the ICSID 

website 

[www.worldbank.org/icsid] 

3. Information from the International 

Arbitration Institute website 

[http://www.iaiparis.com/] 

4. Information from the Arbitral 

Women website 

[http://www.arbitralwomen.com/] 

5. Information from other searches on 

Google. 

6. Information is not available (NA). 



 

 

a. If there is information about 

Arbitrator1 that is otherwise 

publicly available—but is not 

present in the award in terms 

of identity, appointment 

process, nationality, and 

gender—please include this 

in the box of the web-based 

interface that provides a 

blank space. 

b. When entering this 

information, coders should 

describe: (1) arbitrator 

identity, (2) appointment 

process, (3) nationality, and 

(4) gender to the extent that 

any of this information is 

available in the form of other 

awards, websites such as ITA 

or the ICSID website, or 



 

 

other sources. If it is not 

possible to include such 

information on the web-

based interface, coders 

should include this in the 

Coders Notes section at the 

end of the survey. 

c. If there is information about 

“Arbitrator1” [and his/her] 

background and appointment 

process that comes from 

sources other than the award 

coded, please click on 

“Other” and code the next 

variable. 

ii. Information about “Arbitrator1” Identity 

or Appointment Process from Other 

Public Sources—“Arb1infoth”: Please 

record additional information as to where 

information related to Arbitrator1’s 

background was found. In particular, if 

there is information about Arbitrator1 



 

 

that is otherwise publicly available—but 

is not present in the award being coded—

please include that other information to 

the extent it is available: (1) arbitrator 

identity, and (2) appointment process, 

and (3) identify where the information 

was located (i.e., via other awards, 

websites such as ITA or the ICSID 

website, or other sources). When 

inputting this information, please 

separate it with commas. 

iii. Name of Arbitrator1—“Arbitrator1N”: 

List the full name of Arbitrator1 

(presumably, but not necessarily, 

appointed by the investor). There should 

be a scroll-down list of arbitrators on the 

BOSR-designed web-based interface; the 

values of such names are provided in 

Appendix I to this Codebook. Look 

carefully for the name of Arbitrator1 in 

that list and click on it. If, however, 

Arbitrator1 is not listed, include the 

arbitrator’s full name (omitting titles). 

Although he is listed, for example, if 

Arbitrator1 was Professor Karl-Heinz 

Böckstiegel, you would enter this as 

“Karl-Heinz Böckstiegel”. If the name of 



 

 

the arbitrator is not publicly available, 

code this box with NA. 

iv. Who Appointed Arbitrator1—

“Arb1Appoint”: This variable confirms 

who appointed Arbitrator1. 

1. Code as 88 = appointment 

information is not available [NB: 

The variable Arb1Appoint_Exclude 

is the same as Arb1Appoint but 

treats not available as system-

missing] 

2. Code as 1 = arbitrator appointment 

by investor 

3. Code as 2 = arbitrator appointment 

by respondent state 

4. Code as 3 = arbitrator appointment 

by Arbitral Institution 

administering arbitration 

5. Code as 4 = arbitrator appointment 

by appointing authority 

6. Code as 6 = agreement of parties 



 

 

v. Gender of Arbitrator1—“Arb1Gender”: 

Indicate whether Arbitrator1 is a man or 

woman. If Arbitrator1 is a man, code as 

“0”. If Arbitrator1 is a woman, code as 

“1”. As a preliminary matter, Professor 

Franck highlighted in yellow on the 2006 

Chart tribunals containing women. In the 

G2 and G3 Charts—to aid coding but not 

to replace individual coder assessment—

Professor Franck highlighted women on 

tribunals in green. 

vi. National Origin of Arbitrator1—

“Arb1Nat”: Coders should rely on 

information in the award as primary 

authority for identifying Arbitrator 1’s 

nationality. This variable identifies the 

nationality of Arbitrator1. Coders should 

input Arbitrator1’s nationality on the 

basis of the Country Spreadsheet. There 

should be a scroll-down list of countries 

on the BOSR-designed web-based 

interface that is partially based upon the 

Country Spreadsheet, which includes 

assigned numerical values in Appendix II 

to this Codebook. Look carefully for the 

nationality of Arbitrator1 in that list and 

click on it. If, however, Arbitrator1’s 



 

 

nationality is not listed, coders should use 

the Country Spreadsheet to determine 

Arb1Nat and write in the “Short Form” 

of the country of nationality in the space 

provided.
44

 

vii. OECD Development Background of 

Arbitrator1—“Arb1OECD_2006”: 

Coders need not code this variable as it 

will be created at the end by BOSR. This 

variable takes “Arb1Nat” and converts 

the nationality of the country of 

nationality into the development status on 

the basis of that country’s affiliation with 

the OCED at the close of the G1 dataset 

                                                           

44
 Dr. Ibrahim Fadlallah is both a national of Lebanon and a national 

of France. IAI lists his address as France, but ICSID indicates he is 

still a dual national. For the purposes of this research, only one of 

these dual nationalities can be coded. In the case of Dr. Fadlallah, he 

will be coded as from Lebanon as this appears to be his initial 

national origin. Future research may assess whether coding his 

nationality as French makes any difference to substantive research 

results. 



 

 

(pre-2007).
45

 The basis for determining 

OECD Member States was the same as 

previously indicated, namely, the OECD 

Member States in 2006: Australia, 

Austria, Belgium, Canada, Czech 

Republic, Denmark, Finland, France, 

Germany, Greece, Hungary, Iceland, 

Ireland, Italy, Japan, Korea, 

Luxembourg, Mexico, the Netherlands, 

New Zealand, Norway, Poland, Portugal, 

Slovak Republic, Spain, Sweden, 

Switzerland, Turkey, United Kingdom, 

and the United States. OECD, 

Ratification of the Convention on the 

OECD, at 

http://www.oecd.org/document/58/0,234

0,en_2649_201185_1889402_1_1_1_1,0

0.html. 

                                                           

45
 Although the 2006 measurement is less sensitive given the lack of a 

nexus with the award date and the changes in OECD membership 

over time, this was the standard used in the creation of the original G1 

data and has been retained for historical purposes. 



 

 

1. If Arbitrator1’s nationality was an 

OECD Member State in 2006, s/he 

was coded as “1”. 

2. If Arbitrator1 was not a national of 

a country that was an OECD 

Member State in 2006, the chair 

was coded as “0”. 

3. If the information is not available, 

code “.” 

viii. OECD Development Background of 

Arbitrator 1 at time of Award—

“Arb1_OECD_Award”. Coders need not 

code this variable as it will be coded by 

BOSR or the W&L Law Library based 

upon the investor nationality and the 

formula defined below. This variable 

takes “Arb1Nat” and converts the 

nationality of Arbitrator 1 as a function 

of his/her home state’s OECD 

Membership as at the time of the award. 

Please refer to this webpage to determine 

the relevant dates of OECD membership: 

http://www.oecd.org/document/58/0,374



 

 

6,en_2649_201185_1889402_1_1_1_1,0

0.html. 

1. If Arbitrator1’s Nationality 

(arb1nat) was an OECD Member 

State at the time of the award, s/he 

was coded as “1”. 

2. If Arbitrator1 was not a national of 

a country that was an OECD 

Member-State at the time of the 

award, the s/he was coded as “0”. 

3. If the information was not 

available, code “.” 

ix. World Bank Development Background 

of Arbitrator1—“Arb1WB_2006”: 

Coders need not code this variable as it 

will be created at the end by BOSR. This 

variable takes “Arb1Nat” and converts 

the nationality of Arbitrator1 into the 

development status on the basis of how 

the World Bank classified the status of 

that economy at the time of the close of 



 

 

the G1 dataset (pre-2007) in 2006.
46

 The 

basis for determining World Bank 

Development status was the same as 

previously indicated namely, the 209 

economies the World Bank has classified 

as: (1) High Income from OECD and 

non-OECD countries, (2) Upper Middle 

Income, (3) Lower Middle Income, and 

(4) Low Income. See World Bank, Data 

and Statistics, Country Classification, at 

http://web.worldbank.org/WBSITE/EXT

ERNAL/DATASTATISTICS/0,,content

MDK:20420458~menuPK:64133156~pa

gePK:64133150~piPK:64133175~theSite

PK:239419,00.html. 

1. If Arbitrator1’s nationality was 

from a High Income country in 

2006, s/he was coded as “1”. 

                                                           

46
 Although the 2006 measurement is less sensitive given the lack of a 

nexus with the award date and the changes in World Bank 

classifications over time, this was the standard used in the creation of 

the original G1 data and has been retained for historical purposes. 



 

 

2. If Arbitrator1’s nationality was 

from an Upper Middle Income 

country in 2006, s/he was coded as 

“2”. 

3. If Arbitrator1’s nationality was 

from a Lower Middle Income 

country in 2006, s/he was coded as 

“3”. 

4. If Arbitrator1’s nationality was 

from a Low Income country in 

2006, s/he was coded as “4”. 

5. If the information is not available, 

code “.” 

x. World Bank Background of Arbitrator1 

at award—“Arb1_WB_Award”: Coders 

need not code this variable as it will be 

coded by BOSR or the W&L Law Library 

based upon Arbitrator1N and the formula 

defined below. This variable takes 

“Arb1nat” and converts the nationality of 

Arbitrator 1 as a function of his/her home 

state’s World Bank Classification as at 

the time of the award. Coding is based on 



 

 

World Bank Analytical classifications: 

http://goo.gl/LrGDO. Measurement used 

to determine World Bank classification at 

the time of the award is the country’s 

status (High Income, Upper Middle 

Income, Lower Middle Income, or Low 

Income) in the calendar year of the 

award. The data for the calendar year was 

used, not the World Bank’s fiscal year. 

Although there are instances where there 

is no classification for a country for a 

specific calendar year, this did not occur 

for any of the countries and calendar 

years applicable to this dataset. 

1. If Arbitrator1N’s nationality 

(arb1nat) was from a High Income 

country at the time of the award, 

s/he was coded as “1”. 

2. If Arbitrator1N’s nationality 

(arb1nat) was from an Upper 

Middle Income country at the time 

of the award, s/he was coded as 

“2”. 



 

 

3. If Arbitrator1N’s nationality 

(arb1nat) was from a Lower Middle 

Income country at the time of the 

award, s/he was coded as “3”. 

4. If Arbitrator1N’s nationality 

(arb1nat) was from a Low Income 

country at the time of the award, 

s/he was coded as “4”. 

5. If the information is not available 

at the time of the award, code “.” 

xi. HDI Background of Arbitrator1 – 

“Arb1_HDI_Award”: Coders need not 

code this variable as it will be coded by 

BOSR or the W&L Law Library based 

upon the arb1nat and the formula defined 

below. This variable takes “arb1nat” and 

converts the nationality of Arbitrator 1 as 

a function of his/her home state’s HDI as 

at the time of the award. This variable 

translates how the United Nations 

Development Program (UNDP) has 

classified a state using the HDI 

classification developed by Mahbub ul 

Haq and Amartya Sen. Coders should 



 

 

code the HDI value using the investor’s 

claimed nationality at the time the 

tribunal renders the award.
47

 General 

country analysis for individual nations 

and specific years is available for 

download via the International Human 

                                                           

47
 In relation to HDI values for Lebanon, HDI values were not 

calculated for Lebanon until 2005. For Arbitrator 1, this meant that 

for awardID 25, HDI for arb1nat was not measured and was marked 

as “unavailable” with “88”. 



 

 

Development Indicators Database: 

http://hdrstats.undp.org/en/tables/.
48

 

xii. Least Developed Country Development 

Background of Arbitrator1 - 

“Arb1LDC_2006”: Coders need not code 

this variable as it will be created at the 

end by BOSR. This variable takes 

                                                           

48
 Data retrieved from this database includes HDI values for 1960, 

1970, 1980, 1985, 1990, 1995, 2000, 2005, and annually thereafter. 

Previously published Development Reports contain additional HDI 

values but are inappropriate sources of historical data. A review of 

these reports reveals that frequent changes in methodology and 

quality of data make previously published reports incomparable from 

year to year. Dr. Milorad Kovacevic, Chief Statistician at the Human 

Development Report Office of the United Nations Development 

Programme, confirms this by email. Dr. Kovacevic directly provided 

Stephanie Miller, a law librarian, annual historical data for HDI 

values calculated using the most current methodology. The 

transformations done by Ms. Miller are based upon the values 

received by Dr. Kovacevic and reflect the 2011 methodology for 

assessing HDI, irrespective of the year when the award was issued. 



 

 

“Arb1Nat” and converts the nationality 

of Arbitrator1 into the development 

status on the basis of whether the 

arbitrator comes from a Least Developed 

Country in 2006. The United Nations has 

an official list of Least Developed 

Countries (LDCs) that includes: 

Afghanistan, Angola, Bangladesh, Benin, 

Bhutan, Burkina Faso, Burundi, 

Cambodia, Cape Verde, Central African 

Republic, Chad, Comoros, Democratic 

Republic of the Congo, Djibouti, 

Equatorial Guinea, Eritrea, Ethiopia, 

Gambia, Guinea, Guinea-Bissau, Haiti, 

Kiribati, Lao People’s Democratic 

Republic, Lesotho, Liberia, Madagascar, 

Malawi, Maldives, Mali, Mauritania, 

Mozambique, Myanmar, Nepal, Niger, 

Rwanda, Samoa, São Tomé and Principe, 

Senegal, Sierra Leone, Solomon Islands, 

Somalia, Sudan, Timor-Lesté, Togo, 

Tuvalu, Uganda, United Republic of 

Tanzania, Vanuatu, Yemen, and Zambia. 

See United Nations Commission on 

Trade and Development, UN list of 

LDCs after the 2006 triennial review, at 



 

 

http://www.unctad.org/templates/Page.as

p?intItemID=3641&lang=1. 

1. If Arbitrator1 was not from an 

LDC country, it was coded = 0. 

[There should also be a label on the 

variable stating “Non-LDC 

Arbitrator.”] 

2. If Arbitrator 1 was from an LDC 

country, it was coded = 1. [There 

should also be a label on the 

variable stating “LCD Arbitrator”.] 

3. If the information is not available, 

code “.” 

xiii. Least Developed Country Development 

Background of Arbitrator1 at time of 

Award—“Arb1_LDC_Award”: Coders 

need not code this variable as it will be 

created by W&L Law Library. This 

variable takes “arb1nat” and converts the 

nationality of Arbitrator 1 based upon 

whether, at the time of the award, the 

UNDP classified the arbitrator’s state of 

origin as an LDC. 



 

 

xiv. Latin American Background of 

Arbitrator1 - “Arb1LA”: Coders need not 

code this variable as it will be created at 

the end by BOSR. This variable takes 

“Arb1Nat” and converts the nationality 

of Arbitrator1 so as to identify whether 

s/he originates from Latin America. A 

Latin American country was defined 

according to the countries as listed in 

http://lanic.utexas.edu/subject/countries/, 

excluding Puerto Rico as it is a United 

States territory. The [. . .] list of Latin 

American [LA] countries [are as 

previously described in earlier sections 

regarding investor and state identity for 

the 2012 classification]. 

1. If Arbitrator1 was not from an LA 

country, it was coded = 0. [There 

should also be a label on the 

variable stating “Non-LA 

Arbitrator.”] 

2. If Arbitrator1 was from an LA 

country, it was coded = 1. [There 



 

 

should also be a label on the 

variable stating “LA Arbitrator”.] 

3. If the information is not available, 

code “.” 

c. Identity of “Arbitrator2” and Associated 

Characteristics: 

i. Source of Information about 

Arbitrator2’s Background—“ArbInfo2”: 

Research Arbitrator2’s background in 

advance, including Arbitrator2’s gender 

and nationality. This string variable 

describes where information was found 

about information related to Arbitrator2’s 

background, including gender and 

nationality. Coders should record all 

sources of information that were used to 

record information about Arbitrator2. In 

the case of a Sole Arbitrator, BOSR will 

have fields related to Arbitrator2 coded 

as “.” 

1. Information expressly stated in the 

award 



 

 

2. Information available on the ICSID 

website 

[www.worldbank.org/icsid] 

3. Information from the International 

Arbitration Institute website 

[http://www.iaiparis.com/] 

4. Information from the Arbitral 

Women website 

[http://www.arbitralwomen.com/] 

5. Information from other searches on 

Google. 

6. Information is not available (NA). 

a. If there is information about 

Arbitrator2 that is otherwise 

publicly available—but is not 

present in the award in terms 

of identity, appointment 

process, nationality, and 

gender, please include this in 

the box of the web-based 



 

 

interface that provides a 

blank space 

b. When entering this 

information, coders should 

describe: (1) arbitrator 

identity, (2) appointment 

process, (3) nationality, and 

(4) gender to the extent that 

any of this information is 

available in the form of other 

awards, websites such as ITA 

or ICSID, or other sources. If 

it is not possible to include 

such information on the web-

based interface, coders 

should include this in the 

Coders Notes section at the 

end of the survey. 

c. If there is information about 

Arbitrator2’s background and 



 

 

appointment process that 

comes from sources other 

than the award coded, please 

click on “Other” and code the 

next variable. 

ii. Information about Arbitrator2 Identity or 

Appointment Process from Other Public 

Sources—“Arb2infoth”: Please record 

additional information as to where 

information related to Arbitrator2’s 

background was found. In particular, if 

there is information about Arbitrator2 

that is otherwise publicly available—but 

is not present in the award being coded—

please include that other information to 

the extent it is available: (1) arbitrator 

identity, and (2) appointment process, 

and (3) identify where the information 

was located (i.e., via other awards, 

websites such as ITA or ICSID, or other 

sources). When inputting this 

information, please separate it with 

commas. 

iii. Name of Arbitrator2—“Arbitrator2N”: 

List the full name of “Arbitrator2” 



 

 

(presumably, but not necessarily, 

appointed by the respondent). There 

should be a scroll-down list of arbitrators 

on the BOSR-designed web-based 

interface; a listing of these names and 

values is provided in Appendix I of this 

Codebook. Look carefully for the name 

of Arbitrator2 in that list and click on it. 

If, however, Arbitrator2 is not listed, 

include the arbitrator’s full name 

(omitting titles). Although he is listed, for 

example, if Arbitrator2 was Professor 

Karl-Heinz Böckstiegel, you would enter 

this as “Karl-Heinz Böckstiegel”. If the 

name of the arbitrator is not publicly 

available, code this box with NA. 

iv. Who Appointed Arbitrator2 - 

“Arb2appoint”: This variable confirms 

who appointed Arbitrator2. 

1. Code as 88 = appointment 

information is not available. [NB: 

The variable Arb2Appoint_Exclude 

is the same as Arb2Appoint but 

treats not available as system-

missing] 



 

 

2. Code as 1 = arbitrator appointment 

by investor 

3. Code as 2 = arbitrator appointment 

by respondent state 

4. Code as 3 = arbitrator appointment 

by Arbitral Institution 

administering arbitration 

5. Code as 4 = arbitrator appointment 

by appointing authority 

6. Code as 6 = Agreement of the 

Parties 

v. Gender of Arbitrator2—“Arb2Gender”: 

Indicate whether Arbitrator2 is a man or 

woman. If Arbitrator2 is a man, code as 

“0”. If Arbitrator2 is a woman, code as 

“1”. As a preliminary matter, Professor 

Franck highlighted in yellow on the 2006 

Chart tribunals containing women. In the 

2009 Chart—to aid coding but not to 

replace individual coder assessment—

Professor Franck highlighted women on 

tribunals in green. 



 

 

vi. National Origin of Arbitrator2 - 

“Arb2Nat”: Coders should rely on 

information in the award as primary 

authority for identifying Arbitrator2’s 

nationality. This variable identifies the 

nationality of Arbitrator2. There should 

be a scroll-down list of countries on the 

BOSR-designed web-based interface that 

is partially based upon the Country 

Spreadsheet, which includes the values 

provided in Appendix II of this Code 

Book. Look carefully for the nationality 

of Arbitrator2 in that list and click on it. 

If, however, Arbitrator2’s nationality is 

not listed, coders should use the Country 

Spreadsheet to determine Arb2Nat and 

write in the “Short Form” of the country 

of nationality in the space provided.
49

 

                                                           

49
 Dr. Ibrahim Fadlallah is both a national of Lebanon and a national 

of France. IAI lists his address as France, but ICSID indicates he is 

still a dual national. For the purposes of this research, only one of 

these dual nationalities can be coded. In the case of Dr. Fadlallah, he 

will be coded as being from Lebanon as this appears to be his initial 

national origin. Future research may assess whether coding his 



 

 

vii. OECD Development Background of 

Arbitrator2 - “Arb2OECD_2006”: 

Coders need not code this variable as it 

will be created at the end by BOSR. This 

variable takes “Arb2Nat” and converts 

the nationality of the country of 

nationality into the development status on 

the basis of that country’s affiliation with 

the OCED at the close of the G1 dataset 

(pre-2007).
50

 The basis for determining 

OECD Member States was the same as 

previously indicated, namely, OECD 

Member States in 2006: Australia, 

Austria, Belgium, Canada, Czech 

Republic, Denmark, Finland, France, 

Germany, Greece, Hungary, Iceland, 

Ireland, Italy, Japan, Korea, 

Luxembourg, Mexico, The Netherlands, 

                                                                                                                                        

nationality as French makes any difference to substantive research 

results. 

50
 Although the 2006 measurement is less sensitive given the lack of a 

nexus with the award date and the changes in OECD membership 

over time, this was the standard used in the creation of the original G1 

data and has been retained for historical purposes. 



 

 

New Zealand, Norway, Poland, Portugal, 

Slovak Republic, Spain, Sweden, 

Switzerland, Turkey, United Kingdom, 

and the United States. OECD, 

Ratification of the Convention on the 

OECD, at 

http://www.oecd.org/document/58/0,234

0,en_2649_201185_1889402_1_1_1_1,0

0.html. 

1. If Arbitrator2’s nationality was an 

OECD Member State in 2006, s/he 

was coded as “1” for 

Arb2OECD_2006. 

2. If Arbitrator2 was not a national of 

a country that was an OECD 

Member State in 2006, s/he was 

coded as “0” for Arb2OECD_2006. 

3. If the information is not available, 

code “.” 

viii. OECD Development Background of 

Arbitrator 2 at time of Award—

“Arb2_OECD_Award”. Coders need not 

code this variable as it will be coded by 

BOSR or the W&L Law Library based 



 

 

upon the investor nationality and the 

formula defined below. This variable 

takes “Arb2Nat” and converts the 

nationality of Arbitrator2 as a function of 

his/her home state’s OECD Membership 

as at the time of the award. Please refer 

to this webpage to determine the relevant 

dates of OECD membership: 

http://www.oecd.org/document/58/0,374

6,en_2649_201185_1889402_1_1_1_1,0

0.html. 

1. If Arbitrator2’s Nationality 

(arb2nat) was an OECD Member 

State at the time of the award, s/he 

was coded as “1”. 

2. If Arbitrator2 was not a national of 

a country that was an OECD 

Member State at the time of the 

award, the s/he was coded as “0”. 

3. If the information was not 

available, code “.” 

ix. World Bank Development Background 

of Arbitrator2 - “Arb2WB_2006”: Coders 

need not code this variable as it will be 



 

 

created at the end by BOSR. This 

variable takes “Arb2Nat” and converts 

the nationality of Arbitrator2 into the 

development status on the basis of how 

the World Bank classified the status of 

that economy at the time of the close of 

the G1 dataset (pre-2007) in 2006.
51

 The 

basis for determining World Bank 

Development status was the same as 

previously indicated namely, the 209 

economies the World Bank has classified 

as: (1) High Income from OECD and 

non-OECD countries, (2) Upper Middle 

Income, (3) Lower Middle Income, and 

(4) Low Income. See World Bank, Data 

and Statistics, Country Classification, at 

http://web.worldbank.org/WBSITE/EXT

ERNAL/DATASTATISTICS/0,,content

MDK:20420458~menuPK:64133156~pa

gePK:64133150~piPK:64133175~theSite

PK:239419,00.html. 

                                                           

51
 Although the 2006 measurement is less sensitive given the lack of a 

nexus with the award date and the changes in World Bank 

classifications over time, this was the standard used in the creation of 

the original G1 data and has been retained for historical purposes. 



 

 

1. If Arbitrator2’s nationality was 

from a High Income country in 

2006, s/he was coded as “1”. 

2. If Arbitrator2’s nationality was 

from an Upper Middle Income 

country in 2006, s/he was coded as 

“2”. 

3. If Arbitrator2’s nationality was 

from a Lower Middle Income 

country in 2006, s/he was coded as 

“3”. 

4. If Arbitrator2’s nationality was 

from a Low Income country in 

2006, s/he was coded as “4”. 

5. If the information is not available, 

code “.” 

x. World Bank Background of Arbitrator2 

at award—“Arb2_WB_Award”: Coders 

need not code this variable as it will be 

coded by BOSR or the W&L Law Library 

based upon Arbitrator1N and the formula 

defined below. This variable takes 



 

 

“Arb2nat” and converts the nationality of 

Arbitrator 2 as a function of his/her home 

state’s World Bank Classification as at 

the time of the award. Coding based on 

World Bank Analytical classifications: 

http://goo.gl/LrGDO. Measurement used 

to determine World Bank classification at 

the time of the award is the country’s 

status (High Income, Upper Middle 

Income, Lower Middle Income or Low 

Income) in the calendar year of the 

award. The data for the calendar year was 

used, not the World Bank’s fiscal year. 

Although there are instances where there 

is no classification for a country for a 

specific calendar year, this did not occur 

for any of the countries and calendar 

years applicable to this dataset. 

1. If Arbitrator2N’s nationality 

(arb2nat) was from a High Income 

country at the time of the award, 

s/he was coded as “1”. 

2. If Arbitrator2N’s nationality 

(arb2nat) was from an Upper 

Middle Income country at the time 



 

 

of the award, s/he was coded as 

“2”. 

3. If Arbitrator2N’s nationality 

(arb2nat) was from a Lower Middle 

Income country at the time of the 

award, s/he was coded as “3”. 

4. If Arbitrator2N’s nationality 

(arb2nat) was from a Low Income 

country at the time of the award, 

s/he was coded as “4”. 

5. If the information is not available 

at the time of the award, code “.” 

xi. HDI Background of Arbitrator2 – 

“Arb2_HDI_Award”: Coders need not 

code this variable as it will be coded by 

BOSR or the W&L Law Library based 

upon the arb2nat and the formula defined 

below. This variable takes “arb2nat” and 

converts the nationality of Arbitrator 2 as 

a function of his/her home state’s HDI as 

at the time of the award. This variable 

translates how the United Nations 

Development Program (UNDP) has 



 

 

classified a state using the HDI 

classification developed by Mahbub ul 

Haq and Amartya Sen. Coders should 

code the HDI value using the investor’s 

claimed nationality at the time the 

tribunal renders the award.
52

 General 

country analysis for individual nations 

and specific years is available for 

download via the International Human 

Development Indicators Database: 

http://hdrstats.undp.org/en/tables/.
53

 

                                                           

52
 In relation to HDI values for Lebanon, HDI values were not 

calculated for Lebanon until 2005. For Arbitrator 1, this meant that 

for awardID 31 and awardID 32, HDI for arb2nat was not measured 

and was marked as “unavailable” with “88”. 

53
 Data retrieved from this database includes HDI values for 1960, 

1970, 1980, 1985, 1990, 1995, 2000, 2005, and annually thereafter. 

Previously published Development Reports contain additional HDI 

values but are inappropriate sources of historical data. A review of 

these reports reveals that frequent changes in methodology and 

quality of data make previously published reports incomparable from 

year to year. Dr. Milorad Kovacevic, Chief Statistician at the Human 



 

 

xii. Least Developed Country Development 

Background of Arbitrator2 - 

“Arb2LDC_2006”: Coders need not code 

this variable as it will be created at the 

end by BOSR. This variable takes 

“Arb2Nat” and converts the nationality 

of Arbitrator2 into the development 

status on the basis of whether they come 

from a Least Developed Country. The 

United Nations has an official list of 

Least Developed Countries (LDCs) that 

includes: Afghanistan, Angola, 

Bangladesh, Benin, Bhutan, Burkina 

Faso, Burundi, Cambodia, Cape Verde, 

Central African Republic, Chad, 

Comoros, Democratic Republic of the 

Congo, Djibouti, Equatorial Guinea, 

                                                                                                                                        

Development Report Office of the United Nations Development 

Programme, confirms this by email. Dr. Kovacevic directly provided 

Stephanie Miller, a law librarian, annual historical data for HDI 

values calculated using the most current methodology. The 

transformations done by Ms. Miller are based upon the values 

received by Dr. Kovacevic and reflect the 2011 methodology for 

assessing HDI, irrespective of the year when the award was issued. 



 

 

Eritrea, Ethiopia, Gambia, Guinea, 

Guinea-Bissau, Haiti, Kiribati, Lao 

People’s Democratic Republic, Lesotho, 

Liberia, Madagascar, Malawi, Maldives, 

Mali, Mauritania, Mozambique, 

Myanmar, Nepal, Niger, Rwanda, 

Samoa, São Tomé and Principe, Senegal, 

Sierra Leone, Solomon Islands, Somalia, 

Sudan, Timor-Lesté, Togo, Tuvalu, 

Uganda, United Republic of Tanzania, 

Vanuatu, Yemen, and Zambia. See 

United Nations Commission on Trade 

and Development, UN list of LDCs after 

the 2006 triennial review, at 

http://www.unctad.org/templates/Page.as

p?intItemID=3641&lang=1. 

1. If Arbitrator2 was not from an 

LDC country, it was coded = 0. 

[There should also be a label on the 

variable stating “Non-LDC 

Arbitrator.”] 

2. If Arbitrator 2 was from an LDC 

country, it was coded = 1. [There 



 

 

should also be a label on the 

variable stating “LCD Arbitrator”.] 

3. If the information is not available, 

code “.” 

xiii. Least Developed Country Development 

Background of Arbitrator2 at the time of 

Award - “Arb2_LDC_Award”: Coders 

need not code this variable as it will be 

created by W&L Law Library. This 

variable takes “arb2nat” and converts the 

nationality of Arbitrator 2 based upon 

whether, at the time of the award, the 

UNDP classified the arbitrator’s state of 

origin as an LDC. 

xiv. Latin American Background of 

Arbitrator2 - “Arb2LA”: Coders need not 

code this variable as it will be created at 

the end by BOSR. This variable takes 

“Arb1Nat” and converts the nationality 

of Arbitrator2 and identifies whether s/he 

originates from Latin America. A Latin 

American country was defined according 

to the countries as listed in 

http://lanic.utexas.edu/subject/countries/, 

excluding Puerto Rico as it is a United 

States territory. The [. . .] list of Latin 



 

 

American [LA] countries [are as 

previously described in earlier sections 

regarding investor and state identity for 

the 2012 classification]. 

1. If Arbitrator2 was not from an LA 

country, it was coded = 0. [There 

should also be a label on the 

variable stating “Non-LA 

Arbitrator.”] 

2. If Arbitrator2 was from an LA 

country, it was coded = 1. [There 

should also be a label on the 

variable stating “LA Arbitrator”.] 

3. If the information is not available, 

code “.” 

3. “Gender”: This level indicates whether the tribunal’s 

membership contains at least one woman. If the 

tribunal is composed entirely of men, code with M. If 

the tribunal has one or more female members, code 

with F. Coders need not code this variable as it will be 

created at the end by BOSR. 



 

 

4. “NumberWomen”: This level records how many 

women are on the tribunal using a scale of 0–3. Code 

the numerical value of the total number of men on the 

tribunal. Coders need not code this variable as it will 

be created at the end by BOSR. 

5. “NumberMen”: This level records how many women 

are on the tribunal using a scale of 0–3. Code the 

numerical value of the total number of men on the 

tribunal. Coders need not code this variable as it will 

be created at the end by BOSR. 

6. Tribunal OECD Development Status—

“TribOECD_2006”: Coders need not code this 

variable as it will be created at the end by BOSR. This 

variable combines the joint OECD Status of 

Arbitrator1, Arbitrator2, and ChairORSole to ascertain 

the overall OECD affiliation of the tribunal. This 

variable is the sum of Arb1OECD_2006, 

Arb2OECD_2006, and ChairOECD_2006. 

7. Tribunal World Bank Development Status—

“TribWB_2006”: Coders need not code this variable 



 

 

as it will be created at the end by BOSR. This variable 

combines the joint World Bank Status of Arbitrator1, 

Arbitrator2, and ChairORSole to ascertain the overall 

World Bank Developmental background of the 

tribunal. This variable is the sum of Arb1WB_2006, 

Arb2WB_2006, and ChairWB_2006. 

8. Tribunal OECD Development Status—

“TribOECD_Award”: Coders need not code this 

variable as it will be created at the end by BOSR. This 

variable combines the joint OECD Status of 

Arbitrator1, Arbitrator2, and ChairORSole to ascertain 

the overall OECD affiliation of the tribunal at the time 

of the award. This variable is the sum of 

Arb1_OECD_Award, Arb2_OECD_Award, and 

Chair_OECD_Award. 

9. Tribunal World Bank Development Status—

“TribWB_Award”: Coders need not code this variable 

as it will be created at the end by BOSR. This variable 

combines the joint World Bank Status of Arbitrator1, 

Arbitrator2, and ChairORSole to ascertain the overall 



 

 

World Bank Developmental background of the tribunal 

at the time of the award. This variable is the sum of 

Arb1_WB_Award, Arb2_WB_Award, and 

Chair_WB_Award. 

10. Multiple Developing World Arbitrators—

“TribWB_MultiDeveloping”: This variable takes the 

three individual World Bank Development Scores for 

Arbitrators (at the time of the award). For those 

arbitration panels composed only of High Income 

Arbitrators, this is “0”; tribunals with two High 

Income Arbitrators plus one arbitrator from an Upper 

Middle, Lower Middle or Low Income state are coded 

“1”; tribunals with one High Income and two Upper 

Middle, Lower Middle or Low Income arbitrators are 

coded as “2”, and tribunals with three non-High 

Income arbitrators were coded “3”. After analysis of 

chi-square results where there were gaps in the cells 

given the low number of arbitrators from developing 

states, this variable was created to analyze the impact 

(or lack thereof) of developing-state arbitrators. 



 

 

11. Tribunal HDI Development Status—

“TribHDI_Award”: Coders need not code this 

variable as it will be created at the end by BOSR. This 

variable combines the joint HDI Status of Arbitrator1, 

Arbitrator2, and ChairORSole to ascertain the overall 

HDI Developmental background of the tribunal. This 

variable is the sum of Arb1_HDI_Award, 

Arb2_HDI_Award, and Chair_HDI_Award. 

12. Coding Arbitrators for Repeat Players. After the initial 

coding rounds, the individual arbitrators were exported 

and compiled into a single dataset entitled “Arbitrator 

Counting Dataset”. This dataset then identified the 

number of times that arbitrators were appointed in all 

awards, identified how many times arbitrators rendered 

awards in the same case, and subtracted these numbers 

to identify the total number of cases in which 

arbitrators were involved (irrespective of whether they 

were Chairs, Arbitrator1, or Arbitrator2). 

1) Using all cases, a Binary Measure was created 

to indicate those arbitrators who were either a 



 

 

repeat player (“1”) or a one-shot arbitrator 

(“0”). This coding was applied to Chairs 

(ChairBI), Arbitrator1 (Arb1BI), and 

Arbitrator2 (Arb2BI).
54

 

                                                           

54
 Sample coding for the binary measure was as follows: RECODE 

ChairN (71=1) (19=1) (196=1) (107=1) (184=1) (31=1) (48=1) 

(115=1) (24=1) (153=1) (195=1) (9=1) (20=1) (22=1) (47=1) (190=1) 

(73=1) (128=1) (159=1) (175=1) (191=1) (88=1) (29=1) (53=1) 

(63=1) (68=1) (91=1) (117=1) (150=1) (165=1) (188=1) (211=1) 

(34=1) (94=1) (125=1) (129=1) (148=1) (149=1) (160=1) (169=1) 

(1=1) (5=1) (36=1) (38=1) (65=1) (45=1) (66=1) (67=1) (81=1) 

(130=1) (140=1) (146=1) (161=1) (162=1) (168=1) (178=1) (186=1) 

(197=1) (199=1) (209=1) (213=1) (234=1) (240=1) (242=1) (8=1) 

(16=1) (21=1) (33=1) (40=1) (49=1) (55=1) (59=1) (62=1) (64=1) 

(75=1) (78=1) (83=1) (85=1) (86=1) (97=1) (98=1) (100=1) (101=1) 

(102=1) (104=1) (105=1) (110=1) (111=1) (119=1) (126=1) (156=1) 

(164=1) (172=1) (182=1) (189=1) (194=1) (202=1) (204=1) (206=1) 

(210=1) (236=1) (237=1) (888=SYSMIS) (MISSING=SYSMIS) 

(ELSE=0) INTO ChairBI. 



 

 

2) Using all cases, an analysis of the 247 different 

arbitrators was conducted. The median and 

mode of cases appointed was 1; and the mean 

cases appointed was 2.5. An analysis of the 

distribution indicated that the 55th percentile 

was n=1; 60–70th percentage n=2; 75–80th 

percentage n=3; 85th percentage n=4; 90th 

percentile n=5; 95th percentile n=8. 

3) A weighted approach, using the distribution, 

was created to transform the number. This 

coding was applied to Chairs (ChairRepeat), 

Arbitrator1 (Arb1Repeat), and Arbitrator2 

(Arb2Repeat). The breakdown was as 

follows:
55
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 The coding for the weighted measure was: RECODE ChairN 

(71=4) (19=4) (196=4) (107=4) (184=4) (31=4) (48=4) (115=4) 

(24=4) (153=4) (195=4) (9=3) (20=3) (22=3) (47=3) (190=3) (73=3) 

(128=3) (159=3) (175=3) (191=3) (88=2) (29=2) (53=2) (63=2) 

(68=2) (91=2) (117=2) (150=2) (165=2) (188=2) (211=2) (34=2) 

(94=2) (125=2) (129=2) (148=2) (149=2) (160=2) (169=2) (1=1) 



 

 

a. Missing or System missing data—“.” 

b. Arbitrator in 1 case = 0 = no repeat 

player (1 appointment) [NB: Median=1] 

c. 2–3 cases = 1 = minimum repeat 

player/the “average” arbitrator 60–82nd 

percentile [NB: Mean=2.5] 

d. 4–6 cases = 2 = medium repeat player / 

83-91st percentile 

e. 7–8 cases = 3 = large repeat player / 92–

95th percentile 

f. 9+ cases = 4 = elite repeat player (ranked 

in top 4%) 

13. Coding Total Weight of Tribunal: “TribBi” adds up 

ChairBI, Arb1BI and Arb2BI to ascertain the total 

                                                                                                                                        

(5=1) (36=1) (38=1) (65=1) (45=1) (66=1) (67=1) (81=1) (130=1) 

(140=2) (146=1) (161=1) (162=2) (168=1) (178=1) (186=1) (197=1) 

(199=1) (209=1) (213=1) (234=1) (240=1) (242=1) (8=1) (16=1) 

(21=1) (33=1) (40=1) (49=1) (55=1) (59=1) (64=1) (75=1) (78=1) 

(83=1) (85=1) (86=1) (97=1) (98=1) (100=1) (101=1) (102=1) 

(104=1) (105=1) (110=1) (111=1) (119=1) (126=1) (156=1) (164=1) 

(172=1) (182=1) (189=1) (194=1) (202=1) (204=1) (206=1) (210=1) 

(236=1) (237=1) (888=SYSMIS) (MISSING=SYSMIS) (ELSE=0) 

INTO ChairRepeat. 



 

 

binary values of the tribunal (i.e., the maximum weight 

is 3 for three repeat arbitrators). “TribRepeat” adds up 

ChairRepeat, Arb1Repeat, and Arb2Repeat to 

ascertain the total weighted value of the tribunal (i.e., 

the maximum weight is 12 for three elite arbitrators). 

14. “Arbitrator1N”, Arbitrator2N”, and “ChairN”: 

BOSR has prepared a list and set of numerical values 

for all arbitrators. BOSR will provide separately a list 

of names and categorical values for all arbitrators in 

the G1, G2, and G3 Charts. Appendix I to this 

Codebook contains a list of the numerical values 

assigned to particular arbitrators. 

D. Other Actors: Third Parties, and Law Firms 

1. Presence of Non-Parties and Amicus in Award—

“ThirdParty”: This identifies whether a third party—

which includes a range of non-disputing parties 

(NDPs)— is involved in the dispute. A Third Party is 

defined as: (1) a non-party to the original disputes who 

obtains status as a Intervener to participate actively in 



 

 

the claim,
56

 (2) a person or entity who is not a party 

but nevertheless acts as an Amicus Curiae to the 

arbitral tribunal,
57

 or (3) a person or entity who 

observes the proceedings without participating in the 

process but who is not a party. If there is a Third-Party 

or attempted Third-Party, code as 1. If there is no 

Third-Party, code as 0. If the information is not 

available, code as “.” 

                                                           

56
 Upon its own initiative and with the consent of the parties and/or 

tribunal, an Intervener is a non-party who has the capacity to do 

things including request production of documents from the other 

parties and submit pleadings to the tribunal. As an Intervener with the 

status as a party or the equivalent of a party-actor, an Intervener can 

also attend hearings, make arguments, and submit briefs. 

57
 By agreement of the parties or the decision of the tribunal, an 

Amicus Curiae can have the capacity to submit written briefs to the 

tribunal, respond to requests by the tribunal for information (whether 

evidentiary or legal argument), and/or make representations at oral 

arguments. 



 

 

Be aware that provisions in multilateral treaties, such 

as NAFTA, may give non-party states the 

capacity to observe and submit briefs during 

proceedings, amongst other activities. For the 

purposes of this research, these activities are 

considered “third-party” activities. 

a. If there is no precise information about third 

parties in the request for arbitration, please 

include any information about the third parties 

that might be available from another publicly 

available source (i.e., NAFTAclaims.com, ITA, 

the ICSID website, or other sources)—if such 

information is available. Coders should then 

record the following information separated by 

dashes: (1) who are the third parties, (2) 

number of third parties involved, (3) type(s) of 

third party involvement, (4) method (s) of third 

party involvement, and (5) the website and/or 

other location of the information. If it is not 

possible to enter this in the web-based 



 

 

interface, at the end for the “Coder Notes”, 

please note any information about third parties 

(including third-party identity, number of 

parties, type of involvement, method of 

involvement, and location of information) to 

the extent it is available. 

b. As some cases resulted in multiple awards, a 

“NDP_Filter” was used. For awards with no 

NDP information available, these are coded as 

“.” for system-missing. For awards with NDP 

information available, these are coded as “1”. 

For cases with multiple awards, the later in time 

award was used and earlier awards are coded as 

inapplicable “0”.
58

 

                                                           

58
 This meant that the awards for the following cases were coded as 

“1”: AWG v. Argentina (Award 228), Feldman v. Mexico (Award 47), 

Fireman’s Fund v. Mexico (Award 113), Loewen v. United States 

(Award 52), Methanex v. United States (Award 90), Pope & Talbot v 

Canada (Award 39), S.D. Myers v. Canada (Award 43), 

Suez/Vivdendi v. Argentina (Award 226), Suez/Interaguas v. 



 

 

2. Number of Third Parties “ThirdN”: This variable 

identifies the number of third parties involved in the 

dispute.
59

 If information is not available or there is an 

unsuccessful attempt to act as a Third-Party, code as 

“.” 

3. Types of Third Party Intervention—

“Third1_Intervenor”, “Third2_Amicus”, and 

“Third3_Observer”: This variable identifies what type 

of activity a Third-Party is engaged in, ranging from 

                                                                                                                                        

Argentina (Award 227), UPS v. Canada (Award 133), and Waste 

Management v. Mexico [II] (Award 67). Details of earlier awards are 

also indicated in the “Third Details” field. 

59
 For example, in the Biwater v. Tanzania case, 

http://ita.law.uvic.ca/documents/Biwateraward.pdf, paragraph 57 

indicates that there were five different groups involved: (1) the 

Lawyers’ Environmental Action Team (LEAT), (2) the Legal and 

Human Rights Centre (LHRC), (3) the Tanzania Gender Networking 

Programme (TGNP), (4) the Center for International Environmental 

Law (CIEL), and (5) the International Institute for Sustainable 

Development (IISD). “3dN” would then be coded as 5. 



 

 

most to least invasive in the process.
60

 Coders should 

be able to code multiple activities. NB: Coders should 

treat each third-party as performing a single function 

(i.e., intervenors have the right to submit briefs and/or 

attend hearings, but they often do so pursuant to their 

intervenor status.) Because each third party must be 

evaluated in accordance with its own status, codes 

should NOT treat a single party as engaging in 

multiple types of activity. If, however, all third parties 

are serving the same role, then only one type of role 
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 DEFINITION - Intervenor: an Intervener is a non-party who has 

the capacity to do things including request production of documents 

from the other parties and submit pleadings to the tribunal. As an 

Intervener with the status as a party or the equivalent of a party-actor, 

an Intervener can also attend hearings, make arguments, and submit 

briefs. DEFINITION - Amicus Curiae: Amici can have the capacity 

to submit written briefs to the tribunal, respond to requests by the 

tribunal for information (whether evidentiary or legal argument), 

and/or make representations at oral arguments. DEFINITION – 

Observer: An Observer is a person or entity that attends a hearing. 



 

 

will be checked. For example, if multiple countries in 

CAFTA are intervening and submitting briefs and/or 

attending hearings, then only “intervenor” will be 

checked. If, however, there is one intervening country 

and another NGO submitting an amicus brief, then 

both “intervenor” and “Amicus Curiae” should be 

coded to reflect the respective roles of each party. 

Coders should code all of the hearings described in the 

award. 

a. For Third1_Intervenor, if the Third-Party is an 

Intervener, code as 1. Otherwise code as 0. 

b. For Third2_Amicus, if the Third-Party is an 

Amicus Curiae, code as 1. Otherwise code as 0. 

c. For Third3_Observer, if the Third Party is only 

an observer at a hearing, code as 1. Otherwise 

code as 0. 

d. For Thirdtype_other, if the Third-Party is 

engaged in other activity, code as 1 and 

describe the activity in the requisite field. 

Otherwise code as 0. 



 

 

e. Where there is a public hearing (described in 

the award or an ICSID press release) or an 

unsuccessful attempt to act as a Third-Party, 

record this in: “Thirdtype_other”. 

4. Type of Entity Intervening—“ThirdID” variables: 

These variables identify what kind of person or entity 

is making the intervention. 

a. For ThirdID_State, if the Third-Party is a 

sovereign government from the Country 

Spreadsheet, code as 1.
61

 Otherwise code as 0. 

b. For ThirdID_IO, if the Third-Party is an 

Intergovernmental Organization or 

International Organization
62

 code as 1. 

Otherwise code as 0. 

                                                           

61
 Sovereign First Nations are classified as a Sovereign State for the 

purposes of this coding. For example, in Glamis Gold (Award 188), 

the Quechan Indian Nation is classified as a Sovereign. 

62
 An intergovernmental organization (IGO) is an organization 

comprised primarily of sovereign states (referred to as member 

states), or of other intergovernmental organization. Intergovernmental 



 

 

c. For ThirdID_NGO, if the Third-Party is a 

Nongovernment Organization (NGO) or group 

of Nongovernmental Organizations,
63

 code as 

1. Otherwise code as 0. 

d. For ThirdID_Person, If the Third-Party is 

private individual (i.e., a human being) code as 

1. Otherwise code as 0. 

                                                                                                                                        

organizations are often called international organizations (IOs). 

Examples include the United Nations, European Union, and World 

Trade Organization. 

63
 Nongovernmental organization (NGO) means a legally constituted, 

non-business organization created by natural or legal persons with no 

participation or representation of any government. In the cases in 

which NGOs are funded totally or partially by governments, the NGO 

maintains its nongovernmental status; therefore it excludes 

government representatives from membership in the organization. 

Examples include the International Institute for Sustainable 

Development (IISD), Center for International Environmental Law 

(CIEL) or the U.S. Council for International Business (USCIB). 



 

 

e. For ThirdID_Business, if the Third-Party is a 

for-profit business, corporate entity or 

multinational corporate entity, code as 5.
64

 

Otherwise code as 0. 

5. Details about Third Parties from Other Public 

Sources—“ThirdDetails”: This variable requests 

information about third parties other than in the award, 

please include any information about the third parties 

that might be available from another publicly available 

source (i.e., NAFTAclaims.com, ITA, the ICSID 

website, or other sources). To the extent that such 

information is available and not already recorded, 

coders should then record as much of the following 

information separated by dashes: (1) who are the third 

parties, (2) number of third parties involved, (3) 

type(s) of third party involvement, (4) method (s) of 
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 A multinational corporation or transnational corporation is a 

multinational corporate entity. Such corporations or enterprises 

manage production or deliver services in more than one country. 

Examples include The Coca-Cola Company and Toyota. 



 

 

third party involvement, and (5) the website and/or 

other location of the information. 

For example, in UPS v. Canada, a search of 

NAFTAclaims.com shows that there were other third 

parties not listed in the award, namely the Canadian 

Union of Postal Workers and the Council of 

Canadians. This could be inserted in this variable as 

follows “Canadian Union of Postal Workers, Council 

of Canadians (third parties) - 2 (number)—NGOs (type 

of both parties)—amicus (method of involvement) -

listed on naftclaims.com (location). 

 Where there has been an unsuccessful attempt 

to act as a Third-Party, please record this in the 

relevant “Comment” section related to the 

appropriate variable (i.e., attempted NGO in 

“ThirdID_3comment” and attempted 

individuals in ThirdID_4comment”). 

5. Lawyers for Investors—“InvestorLawyer”: This 

variable identifies the lawyers who are involved in 

representing the investor(s) before the arbitral tribunal. 



 

 

As a coding convention, coders should refer in the first 

instance to the cover page as the primary lawyers of 

record; in the case that such information is not 

available on the first page (or possibly the last), coders 

should then consider data in the text of the award 

itself.
65

 For the avoidance of doubt, code lawyers only 
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 Where there is no information on the first page about lawyers and 

coders must go into the body of the award, coding should be done on 

the basis of the award at issue (i.e., if there is a jurisdictional award, 

coding should be done on the basis of the jurisdictional hearing; if 

there is a merits award, coding should be done on the basis of the 

merits). Where information about counsel was not available in the 

award but was available, for the specific phase of the award, from a 

public source—particularly NAFTAclaims.com or ICSID, this 

information was coded. For example, information about Claimant’s 

representation in Tembec for the jurisdictional award was coded given 

the availability of the Countermemorial on Jurisdiction on 

NAFTAclaims.com. 



 

 

when there is a clear indication of “representation” in 

the award (and not simply attendance at a hearing).
66

 

a. If information about the investor’s legal 

representation is unavailable, “InvestorLawyer” 

will be coded as 0 to indicate it is unavailable. 

All remaining variables related to the investor’s 

legal representation will be coded as “.” 

b. If the Investor has no external lawyer(s) and is 

representing him/her/itself pro se, code 

“InvestorLawyer” as 1. 

c. If the Investor has at least one external 

lawyer(s) and/or a law firm(s) involved in the 

representation, code “InvestorLawyer” as 2. If 

the Investor had lawyers involved in the award, 

then complete the following. 
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 There were some cases where this meant that certain representation 

was omitted. For example, in the September 28, 2007, award in 

Sempra Energy v. Argentina, the award referred to the attendance of 

Santiago F. Albarracín on behalf of Sempra. Sempra was not counted 

as providing in-house representation. 



 

 

i. Number of Legal Entities representing 

the Investor—“numinvstlwyr”: This 

variable records the total number of legal 

entities representing the investor(s). This 

variable includes the lawyers of record 

listed in the award only, irrespective of 

the lawyers who were involved at either 

earlier or later stages of the case. When 

considering the “total number of legal 

entities” involved in representation, do 

not count individual human beings 

(unless they are solo practitioners with 

individual law offices or chambers). 

Count only the total number of legal entities 

involved in the representation—that is, 

how many external law firms, how many 

solo practitioner firms, plus how many 

separate in-house entities are involved. 

For the avoidance of doubt, if there are 

separate in-house entities or multiple law 

firms involved, each separate entity 

should be separately counted, named, and 

recorded in the initial coding. 

For example, in PSEG v. Turkey, 

http://ita.law.uvic.ca/documents/PSEGGl

obal-Turkey-Award.pdf, there were four  

legal entities representing the investor: 



 

 

including two external law firms [White 

& Case and Çakmak Avukatlik Bürosu], 

one external solo practitioner 

[Cerrahoğlu Avukatlik Bürosu], and 

PSEG Global (internal counsel). 

Similarly, page 1 of Sedelmayer v. 

Russia, 

http://ita.law.uvic.ca/documents/investme

nt_sedelmayer_v_ru.pdf, indicates Mr. 

Sedelmayer was represented by Kaj 

Hobér of Mannheimer Swartling. This 

means there would be one legal entity 

[Mannheimer Swartling] representing the 

investor. 

If there are barristers’ chambers and one or 

more barristers involved from the same 

chambers, such as Essex Court 

Chambers or 20 Essex Street, please list 

the barristers’ chambers itself as a single 

legal entity—even where there are 

multiple barristers involved in the same 

chambers. Simply count the number of 

barristers involved and code this at the 

later stage. When there are multiple legal 

entities, for the legal entity listed first in 

the award, please code this as legal 

entity #1 for the investor’s lawyers. 



 

 

Where law firms have slightly different names, 

(i.e., Freshfields LLP versus Freshfields, 

Paris),
67

 they are to be coded/counted as 

separate legal entities. But if the law 

firms have the SAME precise name, they 

should be coded as single entities (and 

number of lawyers counted together). 

ii. FIRST LEGAL ENTITY representing 

the Investor: For the first lawyer of 

record referenced in the award, code the 

following. 

1. FIRST: “C_law1”: assess if the 

lawyer of the investor(s) is an 

External or In-House Lawyer. A 

lawyer or representative is an “In-

House” lawyer if s/he represents a 

client internally such as through a 

general counsel’s office or some 

other capacity directly associated 
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 This changed slightly after the inter-coder reliability phase to come 

up with consistent ways to explain the identities of the law firms 

involved. 



 

 

with the corporate/personal 

structure of the investor. For 

example, in PSEG v. Turkey, one of 

the lawyers representing the 

claimant, PSEG, was John F. 

Doherty. This would be coded as 

“In-House”. All other lawyers or 

legal representatives are classified 

as “External”. 

2. SECOND: “C_law1N”: List the 

name of the actual legal entity 

representing the investor(s). For an 

“In-House” lawyer, this would be 

either the name of the individual or 

business unit. For a private law 

firm or barristers’ chambers, this 

would be the name of the legal 

institution—not the individuals in 

the firm. For example, Paragraph 1 

of Biwater v. Tanzania, 



 

 

http://ita.law.uvic.ca/documents/Bi

wateraward.pdf, states the 

claimants were represented by “in 

these proceedings by Judith Gill, 

Matthew Gearing, Hannah 

Ambrose, Michelle de Kluyver, 

Autumn Ellis and Andrew Pullen 

of Allen & Overy LLP”. Allen & 

Overy should therefore be counted 

as one law firm and listed as the 

name of the first legal entity 

representing the investor. For solo 

practitioners or barristers’ 

chambers, this would be the name 

of the law office of the legal 

practitioner. For example, in PSEG 

v. Turkey, this would be Cerrahoğlu 

Avukatlik Bürosu, which is the 

name of the law offices of Prof. Dr. 

M. Fadlullah Cerrahoğlu. 



 

 

Please include the full and official name of 

the law firm or legal entity as 

recorded in the award. This means, 

for example, if one of the legal 

entities representing an investor is 

“Freshfields Bruckhaus Deringer 

LLP”,
68

 that full name should be 

recorded. You may research the 

law firm via the internet to make 

sure that the name is properly 

recorded and ensure there is no 

clear error. For example, one case 

recorded lawyers, including Oscar 

Garabaldi from “Covington & 

Burlington”. A quick search reveals 

that the name of the law firm is 

actually “Covington & Burling.” In 

this case, the proper code would be 

for the real—and complete name of 
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 But see changes made for dataset consistency. 



 

 

the law firm—“Covington & 

Burling.” 

When working with in-house counsel, do 

not refer to titles of individuals; 

rather, the focus is on the name of 

the corporate entity or group 

whenever possible. 

3. THIRD: “C_law1num”: Record 

the number of physical persons 

working at the individual legal 

entity that is representing the 

investor(s). In the case of Biwater 

v. Tanzania, for example, there 

would be six lawyers at Allen & 

Overy representing the investors. If 

the number of lawyers in an 

entity/firm is not expressly counted 

or available, code the number as 

“unavailable” or 888. For 

example, in Link Trading v. 



 

 

Moldova, award #37, Vinson & 

Elkins is the named legal 

representative, but the number of 

lawyers present would be coded as 

“888” as there is not a specific list 

of individuals. Likewise, in 

Bogdanov v. Moldova, award #92, 

the two legal entities for the 

investor are listed on the title page 

but the number of lawyers is not 

clear; this case must therefore be 

coded as “unavailable” or 888. 

iii. Second Legal Entity [“c_law2”, 

“c_law2N”, c_law2num”]; Third Legal 

Entity [“c_law3”, “c_law3N”, 

c_law3num”]; Fourth Legal Entity 

[“c_law4”, “c_law4N”, c_law4num”]; 

Fifth Legal Entity [“c_law5”, 

“c_law5N”, c_law5num”]; Sixth Legal 

Entity [“c_law6”, “c_law6N”, 

c_law6num”]; Seventh Legal Entity 

[“c_law7”, “c_law7N”, c_law7num”]: 

For successive lawyers referenced in the 



 

 

award representing the investor(s), if any, 

coders must then take the same coding 

approach namely: (1) distinguishing 

between In-House and External lawyers; 

(2) identifying the names of business 

units (for in-house lawyers), law firms, 

chambers, and solo practitioner firms (for 

external lawyers) involved; and (3) 

counting the number of lawyers involved 

in representing each legal entity. For 

example, in PSEG v. Turkey, the second 

legal entity representing the claimant was 

Çakmak Avukatlık Bürosu; this was an 

external law firm comprised of two 

lawyers [Mesut Çakmak and Tuğba 

Bayman]. Likewise, the third legal entity 

representing the claimant was the 

external law office of Cerrahoğlu 

Avukatlik Bürosu comprised of one 

lawyer [Professor Dr. M. Fadlullah 

Cerrahoğlu]. Finally, the last legal entity 

was PSEG Global, which was an In-

House entity with one lawyer [John F. 

Doherty]. 

6. Lawyers for Respondents—“RespLawyer”: This 

variable identifies the lawyers who are involved in 



 

 

representing the Respondent before the arbitral 

tribunal. This variable should include the lawyers of 

record in the award, irrespective of the lawyers who 

were involved at either earlier or later stages of the 

case. As a coding convention, coders should refer in 

the first instance to the cover page as the primary 

lawyers of record; in the case that such information is 

not available on the first page (or possibly the last), 

coders should then consider data in the text of the 

award itself. For the avoidance of doubt, code lawyers 

only when there is a clear indication of 

“representation” in the award (and not simply 

attendance at a hearing).
69
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 There were some cases where this meant that certain representation 

was omitted. For example, in Sociedad Anónima Eduardo Vieira v. 

Chile, the award from August 21, 2007, paragraph 9 referred to the 

assistance of government lawyers; but these were not coded as they 

were not reflected as the lawyers of record. Similarly, in Sempra 

Energy v. Argentina, the award from September 28, 2007, referred to 

three individual lawyers representing the Procuracion del Tosoro; as 



 

 

a. If information about the Respondent’s legal 

representation is unavailable, “RespLawyer” 

will be coded as 0 to indicate it is unavailable. 

Information about Respondent’s legal 

representation is available where it is known 

that a Respondent failed to appear at all; in this 

case, there is a subsequent opportunity to 

identify the complete clear but voluntary failure 

to appear (and lack of representation). All 

remaining variables related to the Respondent’s 

legal representation will be coded as “.” 

b. If the Respondent has no external lawyer(s) and 

is representing itself pro se without the help of 

any external legal counsel, code “RespLawyer” 

as 1.
70

 

                                                                                                                                        

they were not on the cover page, these three people were not counted 

as representing the Procuracion. 

70
 Where information about counsel was available, for the specific 

phase of the award, from a public source—particularly NAFTAlaw 

[or NAFTAclaims.com, namely Todd Weiler’s former websites that 



 

 

c. If the Respondent has at least one external 

lawyer(s) and/or a law firm(s) involved in the 

representation, code “RespLawyer” as 2. If the 

Respondent had any lawyers involved in the 

award, then complete the following. 

i. “numresplwyr”: This variable records 

the total number of legal entities 

representing the respondent state. This 

                                                                                                                                        

provided public documentation on NAFTA cases] or ICSID, this 

information was coded. For example, in the UPS v. Canada 

jurisdictional award, there was no information in the award about 

counsel; however NAFTAlaw.com [formerly a site offered by Todd 

Weiler] contained Canada’s brief that was signed by three lawyers 

from the DFAIT. Therefore the information was coded as available, 

the DFAIT’s representation was acknowledged, and the number of 

lawyers coded as three. Similarly, in the Tembec v. United States 

jurisdiction award, the award did not contain information about 

counsel but NAFTAlaw.com contained the U.S. brief, signed by four 

lawyers from the Office of the legal advisor; and the award was coded 

as such. 



 

 

variable includes the lawyers of record 

listed in the award only, irrespective of 

the lawyers who were involved at either 

earlier or later stages of the case. When 

considering the “total number of legal 

entities” involved in representation, do 

not count individual human beings 

(unless they are solo practitioners with 

individual law offices or chambers). 

Count only the total number of legal 

entities involved in the representation—

that is, how many external law firms, 

how many solo practitioner firms, plus 

how many separate internal government 

entities are involved. 

For example, in PSEG v. Turkey, 

http://ita.law.uvic.ca/documents/PSEGGl

obal-Turkey-Award.pdf, there were three 

legal entities representing the respondent 

state: one external law firm [Sidley 

Austin LLP] and two solo practitioners 

[Judge Stephen M. Schwebel and Paksoy 

& Co.]. Similarly, in Biwater Gauff v. 

Tanzania, 

http://ita.law.uvic.ca/documents/Biwatera

ward.pdf, there were three legal entities 

representing the respondent: one in-house 



 

 

entity [Attorney General’s Chambers], 

and two external law firms [Mkono & 

Co. and Freshfields Bruckhaus 

Deringer
71

]. 

If there are barristers’ chambers and one or 

more barristers involved from the same 

chambers, such as Essex Court 

Chambers or 20 Essex Street, please list 

the barristers’ chambers itself as a single 

legal entity—even where there are 

multiple barristers involved in the same 

chambers. Simply count the number of 

barristers involved and code this at the 

later stage. Where there are multiple 

legal entities, for the legal entity listed 

first in the award, please code this as 

legal entity #1 for the respondent’s 

lawyers. 
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 At the end of the coding process, there were so many different 

versions of how awards involving Freshfields were coded that, at the 

end, it was determined that—where a case involves Freshfields, 

irrespective of the office involved, it would be coded as Freshfields 

Bruckhaus Derringer and the number of all the lawyers would be 

added together. 



 

 

Where law firms have slightly different names, 

(i.e., Clifford Chance LLP versus Clifford 

Chance Pünder), they are to be 

coded/counted as separate legal entities. 

But if the law firms have the SAME 

precise name, they should be coded as 

single entities (and number of lawyers 

counted together). 

Also, one of the primary institutions representing 

the Government of Canada is the 

“Department of Foreign Affairs and 

International Trade, Department of 

Justice, Trade Law Bureau” for the 

Government of Canada. This is where 

Meg Kinnear worked prior to joining 

ICSID, and she confirms that the 

“Department of Foreign Affairs and 

International Trade, Department of 

Justice, Trade Law Bureau” is a single 

legal entity. Specifically, the “Trade Law 

Bureau” is a joint unit of Canada’s 

Department of Foreign Affairs and 

International Trade (DFAIT) and the 

Department of Justice (DOJ). 

When working with in-house counsel for 

governments, do not refer to titles of 

individuals; rather, the focus is on the 



 

 

name of the governmental entity or 

group. 

d. If the award demonstrates that the Respondent 

has neither appeared nor provided counsel, 

code “RespLawyer” as “3” to reflect the 

complete failure to appear. 

ii. FIRST LEGAL ENTITY representing 

the Respondent: For the first lawyer of 

record representing the respondent 

referenced in the award, code the 

following. 

1. FIRST: “r_law1”: assess if the 

lawyer is an External or In-House 

lawyer. A lawyer or representative 

is “In-House” lawyer if that person 

represents the government 

internally such as through an 

attorney general’s office or some 

other capacity directly associated 

with the respondent’s governmental 

structure. For example, in Biwater 

v. Tanzania, 



 

 

http://ita.law.uvic.ca/documents/Bi

wateraward.pdf, “Julius Mallaba, 

Attorney-General’s Chambers, Dar 

es Salam, Tanzania,” is listed as 

representing the Respondent. As 

Mr. Mallaba is part of the 

Attorney-General of Tanzania, this 

would be an internal lawyer coded 

as “In-House”. All other lawyers or 

legal representatives are classified 

as “External”. 

2. SECOND: “r_law1N”: List the 

name of the actual legal entity 

representing the respondent. For an 

“In-House” lawyer, this would be 

either the name of the individual or 

government unit. For example, in 

Biwater v. Tanzania, the “Attorney 

General’s Chambers” would be the 



 

 

unit of record for the “In House” 

lawyer. 

For a private law firm or barristers’ 

chambers, this would be the name 

of the legal institution—not the 

individuals in the firm). For 

example, in PSEG v. Turkey, 

http://ita.law.uvic.ca/documents/PS

EGGlobal-Turkey-Award.pdf, the 

first page of the award indicates 

that Daniel Price, Stanimir 

Alexandrov, Samuel Boxerman, 

Marin Carlson, and Jennifer 

Haworth McCandless from Sidley 

Austin LLP are the attorney of 

record. As a result, “Sidley Austin 

LLP” would be the legal entity 

recorded—not the individual 

lawyers. Similarly, in Amto v. 

Ukraine, 



 

 

http://ita.law.uvic.ca/documents/A

mtoAward.pdf, page 2/67 lists 

“Sverre B. Svahnstrom and Ms. 

Irina Tkatsenko, Advokatfirman 

Svahnstrom, Taby Centrum, Ing. S, 

SE- 183 34 Taby, Sweden” as the 

first counsel of record. 

“Advokatfirman Svahnstrom” 

should therefore be recorded as the 

relevant external lawyers. 

Please code the official legal entity or law 

firm as recorded in the award. For 

internal lawyers, this means, for 

example, if the entity is listed as the 

“Attorney General of Pakistan” or 

“Procurador del Tesoro de la 

Nacion” or “Foreign Investment 

Committee, Republic of Chile”, this 

is how it should be initially coded 

from the award. To the extent that 



 

 

there is external counsel—keeping 

in mind the distinction between 

different legal entities—if the full 

name of the external lawyers are 

“Clifford Chance LLP”, this is the 

full name that should be coded. You 

may research the name of the legal 

entity (internal or external) for 

accuracy. For example, one of the 

primary institutions representing 

the Government of Canada is the 

“Department of Foreign Affairs 

and International Trade, 

Department of Justice, Trade Law 

Bureau” for the Government of 

Canada. This is where Meg 

Kinnear worked prior to joining 

ICSID, [and as previously noted, , 

and she confirms that the 

“Department of Foreign Affairs 



 

 

and International Trade, 

Department of Justice, Trade Law 

Bureau” is a single legal entity].
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 For the sake of consistency as different tribunals called different 

state entities different things, certain government entities were coded 

as the same in the final dataset. For example, when it involved 

Argentina, the Procuracion or Procurador del Tesoro was coded as 

“Procuracion del Tel Tesoro de la Nacion Argentina” [where there 

were cases referring to the Procurador General del Tesoro de la 

Nacion Argentina]; similarly, Ministerio de Economia de la 

Republica Argentina was the code for other references [Ministry of 

Economy and Public Works and Services of Argentina, Secretaria 

Legal Administrativa del Ministerio de Economia y Produccion de 

Argentina]. For the United States, for only those references related to 

the U.S. State Department, these were coded as Office of the Legal 

Adviser, U.S. Department of State. For Egypt, references to the State 

or States Law Suit authority of Office of State Litigation were coded 

as Egypt State Lawsuits Authority. For Malaysia, references to the 

Attorney General or Solicitor General were both coded as the 

Attorney General’s Chambers of Malaysia. For Morocco. references 



 

 

                                                                                                                                        

to the Ministry of Infrastructure or Juridques du Ministere de 

L’Equipment were coded as Ministry of Infrastructure of Morocco. 

For Costa Rica, references to the  Ministry of Foreign Trade of Costa 

Rica were coded as Ministerio de Commercio Exterio, Costa Rica. 

For Ecuador, where there were references to Patrocinio Internacional 

Procuraduría General del Estado Republic of Ecuador, Procurador 

General del Estado de Ecuador, Procurador General del Estado 

(Ecuador), Procurador del Estado de la República de Ecuador or the 

Office of the Attorney General of Ecuador, these were all coded as 

“Procuraduría General del Estado de Ecuador”. For Venezuela, 

Edificio Procuraduría General de la República de Venezuela and 

Attorney General of Venezuela were coded as the Attorney General 

of Venezuela for Supreme Court Affairs. For Chile, the Foreign 

Investment Committee, Republic of Chile was coded as Ministerio de 

Economía, Fomento y Reconstrucción de Chile. For the Philippines, 

the Office of the Solicitor General was coded as the Department of 

Justice, Philippines. For Ukraine, the Ministry of Economy and the 

Ministry of Economy and on Issues of European Integration of 

Ukraine were coded as “Ministry of the Economy Ukraine”. For 

Mexico, Hugo Perescano Diaz (former lead counsel for Mexico) 



 

 

3. THIRD—“R_law1num”: Record 

the number of physical persons 

working at the individual legal 

entity. In the case of PSEG v. 

Turkey, for example, there would 

                                                                                                                                        

confirmed in an email exchange attaching an organizational chart 

from the Secretaria de Economia that: (1) the Secretaria de Comercio 

y Fomento Industrial or Secretariat of Trade and Industrial Promotion 

(SECOFI) changed its official name to Secretaria de Economia 

(Ministry or Secretariat of Economia in 2002; (2) irrespective of 

whether it was under SECOFI or Economia, Direccion General de 

Consultoria Juridica de Negociaciones (DGCJN) were always the 

employees who were the ones responsible for litigating cases against 

Mexico. He also confirmed that no other internal government 

agencies were involved as counsel in investment treaty cases. For this 

reason, all cases involving disputes against Mexico where there was 

in-house counsel from Mexico were coded as Dirección General de 

Consultoría Jurídica de Negociaciones de la Secretaria de Economía 

de Mexico. Other entities, whether embassies, other internal state 

entities or private law firms, were coded separately. 



 

 

be five lawyers at Sidley Austin 

representing the respondent. If the 

number of lawyers in an entity/firm 

is not expressly counted or 

available, code the number as 

“unavailable” or 888. For 

example, in CMS v. Argentina, 

award #87, Procurador del Tesoro 

de la Nacion is the named legal 

institution, but the number of 

lawyers present would be coded as 

“888” as there is not a specific list 

of individuals. 

iii. Second Legal Entity [“r_law2”, 

“r_law2N”, r_law2num”]; Third Legal 

Entity [“r_law3”, “r_law3N”, 

r_law3num”]; Fourth Legal Entity 

[“r_law4”, “r_law4N”, r_law4num”]; 

Fifth Legal Entity [“r_law5”, 

“r_law5N”, r_law5num”]; Sixth Legal 

Entity [“r_law6”, “r_law6N”, 

r_law6num”]; Seventh Legal Entity 

[“r_law7”, “r_law7N”, r_law7num”]: 



 

 

For successive lawyers referenced in the 

award representing the respondent state, 

if any, coders must then take the same 

coding approach namely: (1) 

distinguishing between In-House and 

External lawyers; (2) identifying the 

names of government units (for in-house 

lawyers), law firms, chambers, and solo 

practitioner firms (for external lawyers) 

involved; and (3) counting the number of 

lawyers involved in representing each 

legal entity. 

For example, in PSEG v. Turkey, the first page 

of the award indicates that Stephen M. 

Schwebel is the second lawyer in the 

award; Schwebel is an external solo 

practitioner comprised of one lawyer 

[Judge Stephen M. Schwebel]. Likewise, 

the third legal entity representing the 

respondent was an external law firm 

[“Paksoy & Co.”] comprised of one 

lawyer [Serdar Paksoy]. Similarly, in 

Biwater v. Tanzania, paragraph 2 

indicates the second set of lawyers comes 

from an external law firm; the name of 

that firm is “Mokono & Co.”; and it is 

comprised of four external lawyers 



 

 

[Nimrod Mkono, Wilbert B. Kpainga, 

Carel Daele, and Bart Willimas]. 

Paragraph 2 then lists another set of 

lawyers external to the government; the 

law firm’s name is “Freshfields 

Bruckhause Deringer” and the number of 

lawyers is four [Jan Paulsson, D. Brian 

King, Jonathan J. Gass, and Marijn 

Heemskerk]. 

7. Parties Lawyers: This Generation of coding addresses 

the lawyers for the parties involved in ITA. 

a. As the dataset spanned a great deal of time in 

which some law firms merged, after the initial 

coding was complete, the final coding of law 

firm names was adjusted at the finalization of 

the dataset to ensure that names were consistent 

across the entirety of the dataset. Unless 

otherwise stated, this meant that, where there 

were law firm mergers or dissolutions, the 

name of the law firm used was the law firm 

name at the closure of the 2012 dataset. For 

example, (1) Wiley Rein & Fielding LLP was 

coded as Wiley Rein LLP; (2) Sidley Austin 



 

 

Brown & Wood LLP was coded as Sidley 

Austin LLP; (3) Shaw Pitmann LLP and 

Winthrop, Stimson, Putnam & Roberts were 

coded as Pillsbury Winthrop Shaw Pittman 

LLP; (4) Mayer Browne LLP was the code for 

cases of Mayer Browne Rowe & Marr LLP; (5) 

Barry Appleton, Appleton Associates 

International, and Appleton Associates 

International Lawyers were coded as Appleton 

& Associates; (6) Derains, Gharavi Lazareff 

was coded as Derains & Gharavi; (7) Dewey & 

LeBouef and LeBouef, Lamb, Green & 

MacRae were coded as Dewey & LeBouef LLP 

[NB: There were no Dewey Ballentine coded in 

the initial coding process]; (8) Squire Sanders 

& Dempsey (and affiliates—see below) was 

coded as Squire Sanders; and (9) Feith & Zell 

PC was coded as Feldman Law Offices, P.C. 

McGuire Woods Kazakhstan LLP was changed 

to BMF Group LLP. The only exceptions to 



 

 

this were Hale & Door (only one case of 

representation and no cases with Wilmer Cutler 

Pickering although the firm later became 

Wilmer Hale) and Ogilvy Renault (or Ogilvy 

Renault LLP and Ogilvy Renault SENC, which 

merged with Norton Rose although there were 

no cases for Norton Rose).
73

 

b. There were also specific codes that were given 

to firms that were in differently structured 

partnerships as a result of either firm choice or 

local constrictions. Although they were 

originally coded as separate entities, for the 

purpose of uniformity within the dataset they 

were given a common name and all the lawyers 
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 At the end of the coding process, certain law firms were all coded 

using their appropriate LLP endings, even if they were not evident in 

the tribunal’s rendition of the award. This included, for example, 

Allen & Overy LLP, Covington & Burling LLP, Crowell & Moring 

LLP, Debevoise & Plimpton LLP, etc. 



 

 

were added together to form the total lawyers 

involved in the case. 

1) Baker McKenzie offices were grouped 

together as “Baker McKenzie”, including 

their Cairo affiliated office, Helmy, 

Hamza & Partners. 

2) Baker Botts (UK) LLP was coded as 

Baker Botts LLP. 

3) Clifford Chance US LLP, Clifford 

Chance, and Clifford Chance Punder 

were coded as Clifford Chance. 

4) Curtis, Mallet-Prevost, Colt & Mosle 

LLP and Curtis, Mallet-Prevost, Colt & 

Mosle, S.C. were coded as Curtis, 

Mallet-Prevost, Colt & Mosle. 

5) DLA Piper LLP was grouped together 

with DLA Pipper UK, DLA Piper US 

and DLA Piper LLP were grouped 

together; but their formerly affiliated 

office in Georgia was coded as 

“Gvinadze & Partners”. 

6) Eversheds and Eversheds Frere 

Cholmeley were coded as Eversheads. 

7) There were so many different versions of 

how awards involving Freshfields were 

coded that, at the end, it was determined 



 

 

that—where a case involves Freshfields 

(whether their offices in the United 

States, United Kingdom, Paris, Germany 

or Italy), irrespective of the office 

involved, it would be coded as 

Freshfields Bruckhaus Derringer. 

8) Salans offices in Paris, Romania and the 

UK were grouped together as “Salans”. 

9) Skadden, Arps, Slate, Meagher & Flom 

offices—whether in the United States or 

UK—were grouped together as Skadden, 

Arps, Slate, Meagher & Flom LLP. 

10) Squire Sanders Dempsy LLP and Squire 

Sanders & Dempsey v.o.s. were coded as 

Squire Sanders. 

11) Weinhold Legal and Weinhold Legal 

v.o.s. were grouped together as Weinhold 

Legal. 

c. Coding Investor and Respondent Lawyers for 

Repeat Players. After the initial coding rounds, 

the individual legal entities involved in the 

representation of Claimants and Respondents 

were exported and compiled into a single 

dataset entitled “Lawyer Counting Dataset”. 



 

 

4) This [separate] dataset then identified the 

number of times that Legal entities were 

involved in representing Claimants 

(“Claimant_Cases”), representing 

Respondents (“Respondent_Cases”), and 

the total number of cases 

(“Total_Cases”), which was the sum of 

the previous two variables. It also 

constructed a variable to ascertain 

whether the lawyers were a repeat player 

(“1”) by identifying whether the legal 

entities only represented investors (“2”), 

only represented respondents (“3”) or 

switched sides to represent both 

claimants and investors in ITA. 

5) Using Total_Cases, an analysis of the 

420 different legal entities was 

constructed, and the median and mode 

was 1 as 75.5% of the population of legal 

entities was involved in a single 

representation. An analysis of the 

distribution indicated that the 90th 

percentile of the dataset was 3.9 cases 

and the 95th percentile of the dataset was 

6.0 cases. On this basis, to weight the 

“repeat player effect” of the law firms 

involved, a scale was created to 



 

 

transform the string variable into a 

numerical value. 

a. Missing or system-missing data—

“.” 

b. Entity in 1 case = 0 = no repeat 

player 

c. 2–4 cases = 1 = minimum repeat 

player 

d. 5–6 cases = 2 = medium repeat 

player 

e. 7–9 cases = 3 = large repeat player 

(ranked in top 10–15 most frequent 

legal entities) 

f. 10+ cases = 4 = elite repeat player 

(ranked in top nine of most 

frequent legal entities) 

6) Using the scale described above the legal 

entities representing the Claimants 

(c_law1N, c_law2N, c_law3N, c_law4N, 

c_law5N, c_law6N and c_law7N) were 

recoded as c_law1_weight, 

c_law2_weight, c_law3_weight, 



 

 

c_law4_weight, c_law5_weight, and 

c_law6_weight and c_law7_weight.
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 For example, the syntax used for the recode was: RECODE 

c_law1N (‘Freshfields Bruckhaus Deringer’=4) (‘White & Case 

LLP’=4) (‘King & Spalding ‘+ 

 ‘LLP’=4) (‘Matrix Chambers’=4) (‘Sidley Austin LLP’=4) (‘Office 

of the Legal Advisor, U.S. ‘+ 

 ‘Department of State’=4) (‘Shearman & Sterling LLP’=3) (‘Judge 

Stephen M. Schwebel’=3) 

 (‘Covington & Burling LLP’=3) (‘Appleton & Associates’=3) 

(‘Squire Sanders’=3) (‘Essex Court ‘+ 

 ‘Chambers’=3) (‘Egypt State Lawsuits Authority’=3) (‘Debevoise & 

Plimpton LLP’=3) (‘Arnold & ‘+ 

 ‘Porter LLP’=3) (‘Procuración del Tesoro de la Nación 

Argentina’=4) (‘Dirección General de ‘+ 

 ‘Consultoría Jurídica de Negociaciones de la Secretaria de Economía 

de Mexico’=4) 

 (‘Procuraduría General del Estado de Ecuador’=4) (‘Department of 

Foreign Affairs and ‘+ 



 

 

                                                                                                                                        

 ‘International Trade, Department of Justice, Trade Law Bureau’=3) 

(‘Allen & Overy LLP’=3) 

 (‘Pérez Alati, Grondona, Benites, Arntsen & Martínez de Hoz’=2) 

(‘Pillsbury Winthrop Shaw ‘+ 

 ‘Pittman LLP’=2) (‘Todd Weiler’=2) (‘Thomas & Partners’=2) 

(‘Salans’=2) (‘Mannheimer Swartling ‘+ 

 ‘Advokatbrya’=2) (‘M & M Bomchil’=2) (‘Latham & Watkins 

LLP’=2) (‘Grischenko & Partners’=2) 

 (‘Dewey & LeBouef LLP’=2) (‘Crowell & Moring LLP’=2) (‘Cleary 

Gottlieb Steen & Hamilton LLP’=2) 

 (‘Baker Botts LLP’=2) (‘Baker & McKenzie’=2) (‘Weil Gotshal & 

Manges LLP’=1) (‘Skadden, Arps, ‘+ 

 ‘Slate, Meagher & Flom LLP’=1) (‘Ministry of Finance of the 

Slovak Republic’=1) 

 (‘Magisters’=1) (‘Foley Hoag LLP’=1) (‘Fasken Martineau 

DuMoulin LLP’=1) (‘Derains & Gharavi’=1) 

 (‘Winston & Strawn LLP’=1) (‘Wiley Rein LLP’=1) (‘Steptoe & 

Johnson LLP’=1) (‘Proxen & Partners’=1) 

 (‘Pérez Bustamante & Ponce’=1) (‘Paul, Hastings, Janofsky & 

Walker LLP’=1) (‘Ministerio de ‘+ 



 

 

                                                                                                                                        

 ‘Economia de la Republica Argentina’=1) (‘Jones, Day, Reavis & 

Pogue’=1) (‘Gide Loyrette & ‘+ 

 ‘Nouel’=1) (‘Fulbright & Jaworski LLP’=1) (‘Eversheds’=1) (‘DLA 

Piper LLP’=1) (‘Dechert ‘+ 

 ‘LLP’=1) (‘Davis & Company LLP’=1) (‘David A. Pawlak LLC’=1) 

(‘Cosar Avukatlik Burosu’=1) 

 (‘Clifford Chance’=1) (‘Cabezas y Wray Abogados’=1) (‘Attorney 

General for Pakistan’=1) 

 (‘Abeledo Gottheil Abogados’=1) (‘Weinhold Legal’=1) (‘Vinson & 

Elkins’=1) (‘Simpson Thacher & ‘+ 

 ‘Bartlett LLP’=1) (‘SGS Société Générale de Surveillance S.A.’=1) 

(‘Setterwalls ‘+ 

 ‘Advokatbyra’=1) (‘Richard J. Spies’=1) (‘Prof. Ahmed Laraba’=1) 

(‘Powell, Goldstein, Frazer & ‘+ 

 ‘Murphy LLP’=1) (‘Ogilvy Renault’=1) (‘Musat & Asociatii’=1) 

(‘Morgan Lewis & Bockius LLP’=1) 

 (‘Mohammed Chemloul’=1) (‘Mohamed Naciri’=1) (‘Ministry of the 

Economy Ukraine’=1) (‘Ministry of ‘+ 

 ‘Justice, Ukraine’=1) (‘Ministry of Infrastructure of Morocco’=1) 

(‘Ministry of Finance, Czech ‘+ 



 

 

                                                                                                                                        

 ‘Republic’=1) (‘Ministerio de Commercio Exterio, Costa Rica’=1) 

(‘Ministère des Ressources en ‘+ 

 ‘Eau de Algeria’=1) (‘Milbank, Tweed, Hadley & McCloy LLP’=1) 

(‘Mayer Brown LLP’=1) (‘Luther ‘+ 

 ‘Rechtsanwaltsgesellsschaft’=1) (‘Law Office of Dr. János 

Katona’=1) (‘Kosheri, Rashed & ‘+ 

 ‘Riad’=1) (‘Isai Chibac’=1) (‘Herbert Smith’=1) (‘Harris & 

Company’=1) (‘Falque & Associés’=1) 

 (‘Estudio Vinuesa & Asociados’=1) (“Estudio O’Farrell”=1) 

(‘Embassy of Argentina in Washington, ‘+ 

 ‘D.C.’=1) (‘Department of Justice, Philippines’=1) (‘Curtis, Mallet-

Prevost, Colt & Mosle’=1) 

 (‘Coudert Brothers’=1) (‘Burnet, Duckworth & Palmer LLP’=1) 

(‘Bredin Prat’=1) (‘Bhandari, Naqvi ‘+ 

 ‘& Riaz’=1) (‘Attorney General’s Chambers of Malaysia’=1) 

(‘Attorney General of Venezuela for ‘+ 

 ‘Supreme Court Affairs’=1) (‘A. Rohan Perera’=1) (‘20 Essex 

Street’=1) (‘Bonelli Erede ‘+ 

 ‘Pappalardo Studio Legale’=2) (MISSING=SYSMIS) (ELSE=0) 

INTO c_law1_weight. 



 

 

Using the scale described above the legal 

entities representing the Respondents 

(r_law1N, r_law2N, r_law3N, r_law4N, 

r_law5N, r_law6N, and r_law7N) were 

recoded as r_law1_weight, 

r_law2_weight, r_law3_weight, 

r_law4_weight, r_law5_weight, 

r_law6_weight, and r_law7_weight. 

7) A composite variable to ascertain the 

relative sophistication of the entire team 

representing the parties was conducted. 

This was used by adding the weighted 

values of the various legal teams. 

Claimant’s legal team (“C_legalteam”) 

was computed by adding the values of: 

c_law1_weight + c_law2_weight + 

c_law3_weight + c_law4_weight + 

c_law5_weight + c_law6_weight + 

c_law7_weight. The Respondent’s legal 

team (“R_legalteam”) was computed by 

adding: r_law1_weight + r_law2_weight 

+ r_law3_weight + r_law4_weight + 

                                                                                                                                        

VARIABLE LABELS c_law1_weight ‘Weighted Expertise of FIRST 

investor representative’. 



 

 

r_law5_weight + r_law6_weight + 

r_law7_weight. 

8) Using the weighted amounts 

(c_law1_weight, c_law2_weight, 

c_law3_weight, c_law4_weight, 

c_law5_weight; r_law1_weight, 

r_law2_weight, r_law3_weight, 

r_law4_weight, r_law5_weight, 

r_law6_weight, and r_law7_weight) 

these were transformed into a binary 

variable where single representations 

were coded as “0” and all others were 

coded as “1”. For claimant lawyers, these 

were c_law1_bi, c_law2_bi, c_law3_bi, 

c_law4_bi, and c_law5_bi. For 

respondents, these new variables became 

r_law1_bi, r_law2_bi, r_law3_bi, 

r_law4_bi, r_law5_bi, r_law6_bi, and 

r_law7_bi.
75

 

9) Counting how many repeat players on 

legal teams: A composite variable was 

used to add up the binary variable codes 

for repeat players in the investors’ and 

                                                           

75
 The sample recode text included this: RECODE c_law1_weight 

(MISSING=0) (0=0) (ELSE=1) INTO c_law1_bi. 



 

 

respondents’ legal teams. Claimant’s 

legal team (“C_binaryteam”) was 

computed by adding the values of: 

c_law1_bi + c_law2_bi + c_law3_bi + 

c_law4_bi + c_law5_bi. The 

Respondent’s legal team 

(“R_binaryteam”) was computed by 

adding: r_law1_bi + r_law2_bi + 

r_law3_bi + r_law4_bi + r_law5_bi + 

r_law6_bi + r_law7_bi. 

E. Awards: Phase and Success: This variable considers both (1) 

what phase the case is at when an award is rendered, and (2) the 

success of each phase. 

1. Finality—“AwardFinality”: This variable evaluates 

whether the award is “final” and ultimately disposes of 

the entirety of the claim.
76

 If the award is not final (i.e., 

                                                           

76
 A “final” award is one that: (1) dismisses the claim on jurisdictional 

grounds, (2) dismisses the case on the merits, or (3) quantifies the 

degree of damages after jurisdiction has been established and there is 

a claim on the merits. An award is not “final” because it is labeled as 

such by the tribunal or it disposes finally of one aspect of the claim. 



 

 

the award is a partial award and/or leaves some aspect 

of the case to be decided in the future), enter NF (1). If 

the award is final, enter F (2).
77

 

2. “TreatyClaimFinal”: This variable helps identify 

where non-final arbitration—because part of the claim 

continues (i.e., a separate commercial or statutory 

based claim)—are nevertheless final as regarding 

investment-treaty based aspects of the case. In other 

words, this variable was created in order to distinguish 

between: (1) actions brought only on treaty claims, and 

(2) actions where there were claims based both on 

treaty (expropriation, NT, MFN, FET, FPS, and 

umbrella-clause claims) and commercial law claims 

(based upon contracts/national law)—when the treaty 

                                                                                                                                        

Rather what makes an award final is the substantive impact of the 

determination (i.e., does the claim continue or come to an end). 

77
 For the purposes of awards that reflect a discontinuance, a 

discontinued award shall be coded the same as a final award. See, 

e.g., Impreglio v. Pakistan—Award 179; S&T Oil Equipment v. 

Romania—Award 224. 



 

 

claim had ended unsuccessfully and the rest of the 

claim continues. [It also serves as a useful filter for 

analyzing cases.] 

For example in awards with jurisdictional decisions that end 

the treaty-based claim (but the case continues on non-

treaty-based grounds), these awards will be coded as 

“Non-Final” for the purposes of previous variable 

(“AwardFinality”); but for the purposes of the present 

variable (“TreatyClaimFinal”), this variable will 

confirm—irrespective of whether the award finally 

resolves the entirety of the legal dispute between the 

parties—whether (at a minimum) the treaty-based 

aspects are complete. This also means that a treaty 

claim itself is not final if the full scope of possible 

liability (both as regards the legal merits of the 

disputes and the possible range of damages) under a 

treaty claim has not been decided. Coders may wish to 

refer to the 2006 and 2009 Charts to see if there are 

subsequent cases and/or the Status Spreadsheet to 



 

 

confirm whether the treaty claim is ongoing and thus 

cannot be final. 

If the treaty-based portion of the case is final, code this 

variable as “2”—“Final regarding treaty claims” (i.e., 

the treaty-based portion of the case is completed). All 

other awards, where the treaty-based aspect of the 

dispute continues are coded as “1” - “Non-final 

regarding treaty claims”.
78

 

                                                           

78
 For the purposes of creating a reliable filter (rather than double-

counting or omitting awards) when analyzing the UltimateWin [or 

RWins_BOSR, or even RWins] for those awards where the treaty 

claim was not final because liability under the treaty had been finally 

assessed but costs were outstanding, a new variable was created. 

Filter_final_treaty contains the exact same variables with limited 

exceptions, namely: (1) Pope & Talbott (Award 45), (2) SD Myers v. 

Canada (Award 46), (3) Eastern Sugar v. Czech Republic (Award 

130), (4) Tembec v. United States (Award 136.2), (5) Nova Scotia v 

Veneuela (Award 233), and (6) HICEE v. Slovak Republic (Award 

262) were coded as non-final. Previous awards for these cases 

(Awards 39, 43, 104, 128, 214, and 254) were coded as investor wins, 



 

 

3. “WhenTreatyClaimFinal”: This variable identifies at 

what phase of the dispute treaty claims become 

finalized. This variable is only coded when there is a 

final decision in a treaty claim. For all other cases, this 

variable is coded as “.” 

 When the treaty claim was finally determined at 

jurisdiction (irrespective of whether costs were 

also involved), it was coded as “J” = 1.
79

 

 Where the last phase that was finally 

determined was the merits (irrespective of 

whether jurisdiction and costs were also 

involved), it was coded as “M” = 2. 

                                                                                                                                        

respondent wins, or settlements for the purposes of UltimateWin and 

will be coded as “Final” (2) in Filter_UltimateWin. [NB: A similar 

filter was constructed for the strict version of UltimateWin, namely 

“Filter_StrictWin”.] 

79
 For the purposes of ICSID Rule 41(5) decisions that result in final 

awards, these were treated as decisions on being final at the 

jurisdiction phase. 



 

 

 When the last phase determined was quantum 

(irrespective of whether jurisdiction, merits, or 

costs were also decided), it is coded as “Q” = 3. 

 When the last phase decided was only a costs 

decision, this is coded as “C” = 4.
80

 

4. “PhasesInFinalAward”: This variable identifies which 

phases were present in the final award of a case. This 

is only coded for cases where there was a final 

decision in a treaty claim. All other cases are coded as 

“.” Coders may wish to refer to the text of the 2009 

Chart and the 2006 Chart, which contain the actual title 

                                                           

80
 For the purposes of settlement agreements or discontinuances, 

where there is no assessment of issues related to jurisdiction, merits, 

or quantum—but there is a reference to cost assessments in some 

manner—the award shall be coded as final at the Costs (=4) phase. 

See, e.g., Impreglio v. Pakistan—Award 179; see also S&T Oil v. 

Romania—Award 224 (failing to award costs but discontinuing for 

the failure to pay an advance on costs). 



 

 

of the awards in quotations with subjective discussion 

of award phases thereafter. 

 J = Jurisdiction only = 1 

 M = Merits only = 2 

 Q = Quantum only = 3 

 C = Costs only = 4 

 JM = Jurisdiction and merits = 5 

 JQ = Jurisdiction and quantum = 6 

 JC = Jurisdiction and costs = 7 

 JMQ = Jurisdiction, merits, and quantum = 8 

 JMC = Jurisdiction, merits and costs = 9 

 JQC = Jurisdiction, quantum, and costs = 10 

 JMQC = Jurisdiction, merits, quantum, and 

costs = 11 

 MQ = Merits and quantum = 12 

 MQC = Merits, quantum, and costs = 13 

 MC = Merits and costs = 14 

 QC = Quantum and costs = 15 



 

 

Coding should reflect the phases that are actively 

decided by the tribunal in a final award. Coding 

should only involve dispositive determinations 

on the substantive issue (J-M-Q-C) and not 

mere mentions or references to previous phases 

of a case. 

5. “DispositionN”: This variable considers the 

temporally last award in a case to determine its 

procedural posture. [NB: This means cases must be 

analyzed in light of the last award for a case.] In other 

words, if there are multiple awards in a single case, 

this variable looks at the last-in-time award that is 

publicly available and considers the case’s disposition 

based upon information that was publicly available. 

Please refer to the 2009 Status Spreadsheet to obtain 

information about case status for the G2 coding. For 

the purposes of G3 coding, this coding will be done by 

the W&L Law Library in 2012.
81

 

                                                           

81
 Stephanie Miller, was at all times, the relevant Law Librarian 

involved in aiding with this coding and all other coding related to this 



 

 

 M (More awards follow this award) = 0 = 

There are multiple awards in the dataset related 

                                                                                                                                        

dataset. Ms. Miller has Coding Notes from August 2012 stating: 

“Coding began with a sampling of 10 randomly selected awards as a 

method of testing the coding procedures. The awards in this sampling 

include the following awards: 1, 15, 41, 70, 139, 151, 165, 196, 226, 

265. This testing group resulted in a change in the coding for “O”, 

expanding its scope to include cases that are ongoing as well as cases 

for which there is no subsequent information available following 

some form of interim award. … Coding the full dataset resulting in 

the further clarifications in the use of codes “C”, “M”, and “O” and 

“D”. Where annulment proceedings are commenced but subsequently 

discontinued, the award standing is coded as “C”, not “D”. Where 

there are multiple awards and a case remains ongoing, the earlier 

awards are coded as “M” and the last award in the case is coded as 

“O”. For cases that are ongoing, but research shows a new award has 

been rendered beyond the time limits of the dataset, the last award in 

the dataset is coded as “O”, not “M”.” (Footnote omitted stating 

group chosen using Microsoft Excel’s random number function 

(RAND). 



 

 

to the case, and this is not the last award in the 

dataset that will be available for coding. 

Technically, because more awards are to 

follow, the case is still ongoing but there will 

be a final disposition based upon another award 

in the dataset. 

 O (Ongoing case or Otherwise Unknown 

Status) = 1 = the case is ongoing and is 

proceeding to further substantive phases (i.e., 

jurisdictional award that still requires a 

determination on the merits or quantum but has 

not been settled or discontinued), or its status is 

otherwise unknown and possibly settled or 

possibly ongoing; 

 C (Conclusive) = 2 = Conclusive Final Award: 

the award was a final, binding, and conclusive 

award and ICSID annulment or a national court 

vacatur proceeding have either: (a) not 

occurred, or (b) were wholly unsuccessful; 



 

 

 SA (Full Set Aside) = 3 = An award was final 

and binding (i.e., conclusive) when rendered 

but has been subject to complete: (a) ICSID 

annulment, or (b) national court vacatur; 

 PSA (Partial Set Aside) = 4 = An award was 

final and binding when rendered (i.e., 

conclusive) but has been subject to partial: (a) 

ICSID annulment, or (b) national court vacatur; 

 S (Settled) = 5 = The case has been settled, 

whether through a final and binding award that 

is memorialized in a settlement agreement or 

there is some other indication in a reliable 

source that indicates that the case was formally 

settled; 

 D (Discontinued) = 6 = The case has been 

discontinued, whether for nonpayment of fees 

or otherwise, but there is no reliable public 

source that indicates the case is subject to a 

formal settlement; and 



 

 

 N/A = 88 = No further public information 

available on status of case. 

6. “DispositionN_info1”: This variable provides coders 

(W&L Law Library) with an opportunity to provide a 

textual comment about where they have located 

information about the disposition of cases in the 

merged G1–G3 dataset as at January 1, 2012. This 

should be: 

i. G1 Chart (locating information about final 

disposition in G1 Chart); 

ii. G2 Chart (locating information in G2 Chart); 

iii. G3 Chart (locating information in G3 Chart) 

iv. G2 Status Sheet (information located in G2 

Status Sheet—but not preferred as it only 

offered status as at June 1, 2009); 

v. UNCTAD (information located in UNCTAD 

Case Database at http://archive.unctad.org/iia-

dbcases/); 

vi. ICSID (information located on the ICSID 

website 



 

 

http://icsid.worldbank.org/ICSID/FrontServlet?

requestType=CasesRH&reqFrom=Main&actio

nVal=ViewAllCases); 

vii. ITA (information available from Andrew 

Newcombe’s Investment Treaty Arbitration site 

at http://italaw.com/); 

viii. NAFTA (information available from 

NAFTAclaims.com); 

ix. OUP (information available from the Oxford 

University Press investmentclaims.com site); 

x. ISLG (information available from the Investor-

State Law Guide, for which W&L has a 

subscription); and 

xi. Or a detailed note about some other source, 

such as an internet website (including 

Investment Treaty News) or newspaper article. 

7. “DispositionN_info2”: This variable provides coders 

(W&L Law Library) with an opportunity to provide 

additional textual comments about the coding 

assessment that may be helpful. 



 

 

8. “UltimateWin”: This variable is designed to look at 

which party (investor or government) ultimately wins 

in a treaty claim. Ultimate wins were defined primarily 

in accordance with the terms of the final award in a 

case and amount awarded.
82

 

 C = Claimant was or will be awarded any 

amount above 0.00 = 1
83

 

                                                           

82
 This leaves open the possibility to establish the “winner” of a case 

before a final award (i.e., such as an award on quantum or costs) is 

issued. This means that when there is a substantive determination on 

the merits—and the tribunal indicates that there will (or will not) be 

some amount awarded, it may be possible to code this variable. 

Although data is being collected for each award, when analyzing a 

specific case, only one award will be analyzed for this variable 

pursuant to an appropriate filter. 

83
 The only exception to this was Award 216, ATA Construction, 

Industrial and Trading Company v. Hashemite Kingdom of Jordan, 

which was coded as an investor win even though no amount was 

awarded as the equitable relief the investor was granted was in lieu of 

a cash outcome. 



 

 

 R = Award does not entitle Claimant to any 

amount (i.e., the award is 0.00) = 2 

 R = Respondent is awarded any amount above 

0.00 = 3 

 SAG = Final award embodies a settlement 

agreement or Discontinuance
84

 = 4 

 88 = Treaty Claim is Non-Final or award only 

addresses Costs (i.e., last awards in S.D. Myers, 

Pope & Talbot, and Tembec—Awards 46, 87, 

and 136, which means earlier award must be 

coded properly for UltimateWin) 

 Where there was not a final award on a treaty 

claim, the cases were coded with “.” For 

example, awards in cases that only addressed 

                                                           

84
 This can also include, for example orders for termination that are 

the functional equivalent of a discontinuance. For example, Howard 

v. Canada (Award 230), discontinues the proceedings and makes an 

award of costs after it dismisses the case on the basis of UNCITRAL 

Article 41 (Deposit of Costs). 



 

 

cost matters (such as the last/cost awards in 

S.D. Myers, Pope & Talbott and Tembec)—

were coded as “.” For the purposes of analyzing 

these cases, winning/losing should be analyzed 

in the awards that address the merits and/or 

quantum. Coders should not consider cost 

awards as part of this variable; this variable is 

about winning a substantive claim under the 

treaty; amounts of possible cost awards are 

addressed separately. 

 “UltimateW_strict”: This variable is the same 

as UltimateWin, but excludes those cases 

where, as at the completion of the dataset 

although there has been a win on the merits, the 

damages have not yet been assessed; this 

variable will be coded as 88.
85

 This will ensure 

                                                           

85
 The cases in this group (i.e., breach of treaty established by 

damages not yet assessed) were: Eureko B.V. v. Poland (Award 91), 

Saluka Investments BV v. Czech Republic (Award 101), Corn 

Products International, Inc. v. United Mexican States (Award 148), 



 

 

that the number of cases is equivalent to those 

in which there is an award of damages. 

9. Recoding UltimateWin variable to focus on those cases 

where there is ONLY a Respondent Win (i.e., no 

investor wins, discontinuances, or settlement 

agreements)—“RWins_ BOSR”): Coders need not 

code this variable as it will be created at the end by 

BOSR. This variable transforms the variable of 

“UltimateWin” to focus purely on the effects on 

Respondent success (and screen out discontinuances, 

settlement agreements, and investor wins). 

                                                                                                                                        

Suez, Sociedad General de Aguas de Barcelona S.A., and Vivendi 

Universal S.A. v. Argentine Republic (Award 226), Suez, Sociedad 

General de Aguas de Barcelona, S.A. and InterAgua Servicios 

Integrales del Agua S.A. v. Argentine Republic (Award 227), AWG 

Group Ltd. v. Argentine Republic (Award 228), Total v. Argentina 

(Award 244). Sergei Paushok, CJSC Golden East Company and 

CJSC Vostokneftegaz Company v. Mongolia (Award 253) was not 

included as an investor win since paragraphs 5 and 13 of the 

Dispositif indicate the possibility that no damages will be awarded. 



 

 

IF (UltimateWin = ‘R’) Rwins = 1 

IF (UltimateWin = ‘C’) Rwins = 0 

All other values (system-missing, 88, SAG, or D) are 

coded as “.” 

 “BOSR_Rwins_strict”: This variable is the 

same as UltimateW_strict but transforms 

Respondent wins into “1”, Investor wins into 

“0”, and excludes system-missing, settlement, 

and discontinuance data. 

 A slightly similar variable to RWins_BOSR 

was “Rwins”, which codes where the 

Respondent Wins = 1; but all other values 

(including investor wins, system-missing, 

unavailable, settlements, or discontinuances) 

are coded as 0. 

10. Stage of the Process: For the purposes of this research, 

“awards” include only those decisions from the 

tribunal that dispose finally of one or more phase in the 



 

 

arbitration, namely (1) jurisdiction,
86

 (2) merits,
87

 (3) 

quantum,
88

 and (4) cost.
89

 This necessarily excludes 

                                                           

86
 Jurisdiction is defined as the authority of the tribunal to hear the 

claims arising under or related to the applicable investment treaty. 

This might include, for example: (1) whether there is a qualifying 

investment, under the relevant investment treaty; (2) whether there is 

a qualifying investor under the relevant investment treaty; (3) whether 

the investment is within the jurisdiction; or (4) whether ICSID 

Convention’s Article 25 jurisdiction is established (where applicable). 

87
 Merits decisions involve whether a sovereign state has breached the 

substantive rights provided to investors under the applicable 

investment treaty. This might include, for example: (1) national 

treatment, (2) discrimination, (3) expropriation, (4) fair and equitable 

treatment, (5) full protection and security, and (6) the international 

minimum standard of treatment. Merits decisions may also involve 

claims’ about whether there is a violation of an “umbrella clause,” 

which could require a state to “honor its obligations” such as a 

contract, and any potential counterclaim or cross-claim by the 

respondent state. 



 

 

other parts of the arbitration process.
90

 The variable 

“PhasesInFinalAward” indicates which of the phases 

were actually involved in the final award. 

This next set of variables, however, permits coders to assess 

what phases are actually decided in every award. Each 

case should therefore be coded according to its own 

particular phase. Record any and all categories that 

                                                                                                                                        

88
 Quantum decisions evaluate the value of an investor’s loss or 

respondent’s damage. When an investor or respondent has made a 

successful claim on the merits, this phase will determine how much 

the claim is worth. 

89
 Cost refers to the Parties’ Legal Costs (PLC) in 

prosecuting/defending a claim and the administrative fees, namely the 

Tribunals Costs and Expenses (TCE) in deciding the claim. 

90
 This necessarily excludes certain aspects of the proceedings that 

also have the potential to be impacted by cost-shifting, namely: (1) 

procedural orders, (2) requests for rectification and correction, (3) 

requests for interpretation, (4) applications for annulment, and (5) 

vacatur and enforcement proceedings. Future research in this area 

may prove insightful but is beyond the scope of the current project. 



 

 

apply. For convenience sake, coders should be aware 

that The G1, G2, and G3 Charts record the title of the 

award in quotes. Subjective comments—which coders 

should verify from their own review of the award—are 

provided thereafter. 

J = Jurisdiction [SPSS database refers to this as 

“JurisdictionDetermin”] 

 0 = Tribunal does not evaluate
91

 

 1 = Tribunal evaluates 

M = Merits [SPSS database refers to this as 

“MeritsDetermined”] 

 0 = Tribunal does not evaluate 

 1 = Tribunal evaluates 

Q = Quantum [SPSS database refers to this as 

“QuantumDetermined”] 

                                                           

91
 For the purposes of Jurisdiction, Merits, Quantum, and Cost, the 

term “evaluate” means to make a substantive determination on a 

specific issue. This means, for example, in a case where there is a 

settlement agreement and the tribunal does not evaluate issues of 

jurisdiction or quantum, these must be coded as 0. 



 

 

 0 = Tribunal does not evaluate 

 1 = Tribunal evaluates 

C = Costs [SPSS database refers to this as 

“CostsDetermined”] 

 0 = Tribunal does not evaluate 

 1 = Tribunal evaluates 

b. Success at Jurisdiction, Merits, and Quantum 

Phase:
92

 This sublevel will record, for each 

stage of the process, which parties were 

successful in their legal claims. For the 

Jurisdiction (J) [SPSS refers to this as 

“JurisdictionSuccess”],
93

 Merits (M) [SPSS 

                                                           

92
 The success of the Cost phase need not be considered at this level 

as the variables (1) Parties’ Legal Costs (PLC) and (2) Tribunal’s 

Costs and Expenses (TCE) analyze it. 

93
 The term “determinative” means affecting the claimant’s capacity 

to move to the next phase of the adjudication of the claim (i.e., from 

jurisdiction to merits or from merits to damages). Claimant 

Jurisdictional Success = A Claimant is successful on all determinative 

issues where they have established all the requisite preconditions to 



 

 

                                                                                                                                        

jurisdiction (e.g., rationae materiae, rationae personae, and rationae 

temporis). A Claimant is NOT successful on all determinative issues 

where they win one sub-issue (i.e., rationae materiae) but lose on 

another determinative sub-issue (i.e., rationae personae). Respondent 

Jurisdictional Success = Since Respondents only need to disprove one 

element of a jurisdictional claim or one element of a cause of action 

to prevent advancement to the next phase of the adjudication, 

Respondent success is defined as making one or more successful 

arguments on a determinative issue. For example, if a Claimant 

prevails on one jurisdictional issue (i.e., rationae materiae) but a 

Respondent wins on a determinative issue (i.e., rationae personae), 

jurisdiction will be denied and the Respondent is successful. 

Similarly, if a cause of action requires a Claimant to demonstrate 

arbitrary AND discriminatory conduct, but only one sub-issue is 

established, the Respondent is successful. Mixed Jurisdictional 

Success = Mixed results are defined as Claimant or Respondent 

winning one or more determinative issues. For example, there are 

mixed results at a jurisdictional phase if: (1) a Claimant is successful 

at establishing jurisdiction for a contract claim at ICSID but not for a 

BIT claim, or (2) a Claimant successfully establishes jurisdiction for a 



 

 

refers to this as “MeritsSuccess”]
94

 and 

Quantum (Q) [SPSS refers to this as 

                                                                                                                                        

BIT claim under an MFN provision but fails to establish jurisdiction 

on a different basis in the BIT. 

94
 The term “determinative” means affecting the claimant’s capacity 

to move to the next phase of the adjudication of the claim (i.e., from 

jurisdiction to merits or from merits to damages). Claimant Merits 

Success = Claimant wins on all alleged investment treaty violation 

(i.e., Respondent found to have breached all substantive treaty claims) 

and establishes every element of every claim that it makes. This 

means, for example, Claimant is fully successful if it claimed there 

was expropriation (Expro), a breach of national treatment (NT), a lack 

of fair and equitable treatment (FET), and a failure to provide full 

protection and security (FPS)—and the tribunal finds that there has 

been Expro[privation], NT, FET and FPS violations. Respondent 

Merits Success = Respondent wins on all alleged treaty claims and is 

able to prevent Claimant from successfully establishing every element 

of every claim such that the tribunal finds there has been no 

substantive treaty breach. This means, for example, if Claimant only 

claims that the Respondent engaged in “arbitrary and discriminatory 



 

 

“QuantumSuccess”]
95

 phase discussed in the 

award,
96

 record the following: 

                                                                                                                                        

treatment”—and can only establish that treatment is arbitrary (but not 

discriminatory) —then Respondent is fully successful. Similarly, if 

the Claimant makes claims of Expro[priation], NT, FET, and FPS, 

and the tribunal finds that there have been NO violations of any of 

these provisions, the Respondent is fully successful. Mixed Merits 

Success—When Claimant and Respondent each win one or more 

determinative issues, in this case whether there has been a substantive 

breach of an investment treaty. For example, if the Claimant 

establishes a breach of FET but cannot establish all the elements of an 

Expro claim, there are mixed results. 

95
 The term “determinative” means affecting the claimant’s capacity 

to move to the next phase of the adjudication of the claim (i.e., from 

jurisdiction to merits or from merits to damages). Claimant Quantum 

Success = Full Claimant success at the quantum phase means that the 

tribunal Claimant is successful in establishing every head [i.e. 

category] of damages it claims (lost profits, lost reputation, etc.) and 

its damage calculation is fully awarded by the tribunal. Respondent 

Quantum Success = Full Respondent success means that the 



 

 

C = 1 = Claimant was successful on all 

determinative
97

 issues 

R = 2 = Respondent was successful on a 

determinative argument 

M = 3 = There are mixed results 

Use a period [.] in the event that the tribunal 

does not analyze J, M, or Q and there is 

                                                                                                                                        

respondent defeats each and every head of damage that Claimant 

attempts to establish and no damages beyond nominal damages (i.e., 

under US$10) are awarded. Mixed Quantum Success = Mixed results 

are defined as Claimant or Respondent winning one or more 

determinative issues. For example, at the damages phase, mixed 

results might mean that the Claimant successfully establishes its claim 

for lost profits but a Respondent convinces a tribunal not to use a 

discounted cash flow analysis. 

96
 If the phase is not addressed in an award, coders need not address 

the success. 

97
 For this Codebook, the term “determinative” means affecting the 

claimant’s capacity to move to the next phase of the adjudication of 

the claim (i.e., from jurisdiction to merits or from merits to damages). 



 

 

no “success” to measure at a particular 

phase. 

c. “TreatmentofCosts”: This sublevel will record, 

when costs are evaluated in an award (C), 

whether the tribunal discusses or references 

costs or whether the tribunal makes a 

substantive determination to award costs (or 

not). 

R/D = 5 = Tribunal references or discusses the 

possibility of a cost determination but 

does not make a decision on the issue 

SD = 1 = The Tribunal makes a substantive 

determination on costs. 

Use a period [.] in the event that the tribunal 

does not evaluate costs and there is no 

treatment to measure. 

d. “SeparateOpinion”: This sublevel records the 

existence of any opinion by an arbitrator that is 

separate from the award—irrespective of 

whether the tribunal member is concurring, 



 

 

dissenting, or both. Although coders must make 

independent assessments about how to code 

separate opinions, the 2009 Chart and 2006 

Chart contain some information about those. 

When coding for separate opinions, please 

record the following: 

NA = 5 = There is no separate opinion available 

SO = 1 = There is at least one separate opinion 

available 

e. Type of a Separate Opinion—“OpinionType1”: 

This variable records how the separate opinion 

is described by the authoring arbitrator for the 

first or only separate opinion (focusing 

primarily upon the title of the opinion itself). 

Please record the following: 

1 = The opinion is described as a “Dissent” 

2 = The opinion is described as a “Concurrence” 

3 = The opinion is described as “Dissenting and 

Concurring” 

4 = There is no description 



 

 

“.” Or 88 = There is no separate opinion 

f. Type of a Separate Opinion—“OpinionType2”: 

This variable records how the separate opinion 

is described by the authoring arbitrator for the 

second separate opinion. Please record the 

following: 

1 = The opinion is described as a “Dissent” 

2 = The opinion is described as a “Concurrence” 

3 = The opinion is described as “Dissenting and 

Concurring” 

4 = There is no description 

“.” Or 88 = There is no second separate opinion 

F. Damages: This level indicates the actual damages the parties 

requested and received. For all issues involving financial data or 

percentages, please include commas and decimal points (up to two 

places). 

1. Claimant’s Damages Claimed: For those cases where a 

party has claimed damages, this sublevel records what 

the claimant—as reflected in the award—actually 

requested. 



 

 

a. Availability of Quantification—

“DamageQuantified”: If no damages have 

been quantified and/or the amount is not 

available, then code NA (88). If damages have 

been partially quantified and specified, code 

PQ (1).
98

 If damages have been fully 

quantified, where the precise amount of total 

damages claimed is known, code FQ (2).
99

 

                                                           

98
 A claim has been partially quantified if one head of damages has 

been reduced to a precise value but another aspect of the case has not. 

For example, a Claimant articulates the expropriated value of their 

property is US$1 million but does not articulate the damage caused 

for a failure to provide full protection and security to the investment. 

Also, if a value has been defined as “no less than” a figure or a range, 

the value is also partially quantified. Moreover, if an amount 

referenced is general—and it is unclear what aspect of the amount is 

directly attributable to the treaty claim—it is partially quantified. 

99
 Where there is publicly available information that comes from a 

reliable source, namely another award, procedural order, or request 

for arbitration on a website, that information shall be coded as 



 

 

Fully quantified amounts should be recorded 

whenever they are available (i.e., full 

quantifications are preferable to partial). 

NB: After the initial coding was completed, several 

cases were identified where the amount claimed 

was available in one award but the amount 

awarded was available in a second award.
100

 

                                                                                                                                        

publicly available. For example, in TWC v. Dominican Republic 

(Award 192), the Notice of Arbitration Statement of Claim (and its 

amendment) are available on the ITA website and indicate the 

amounts that are claimed (although the procedural order and consent 

award does not). The Notices were used as the basis for coding the 

amount claimed. 

100
 This footnote contains the complete list of changes. First, for UPS 

v.Canada, Award 44 contained only claimed damages and Award 133 

had only awarded damage; the dataset was revised such that Award 

133 contained the claimed amounts from Award 44. Second, for 

Terminal Forest Products v. United States, Award 108.2 contained a 

damage claim but Award 136.3 contained the amount awarded (via 

settlement); the dataset was revised such that Award 136.3 contained 



 

 

For the sake of preventing nested data from 

being inadvertently omitted from later analyses, 

the amounts claimed in the following awards 

were also included in the award with the final 

fiscal outcome. A filter—Filter_Calc$_G3—

                                                                                                                                        

the amounts claimed in Award 108.2. Third, for Trans-Global 

Petroleum v. Jordan, Award 175 contained damages only and Award 

184 contained a claim only; the dataset was revised such that Award 

175 contained the claimed amounts from Award 184. Fourth, for S.D. 

Myers v. Canada, Award 46 contained claimed damages and Award 

46 contained amount awarded; the dataset was revised such that 

Award 43 contained the claimed amounts from Award 46. Fifth, for 

Impregilo v. Pakistan, Award 179 was a discontinuance reflecting an 

amount paid under a settlement agreement but the amount claimed 

was contained in Award 83; the dataset was revised such that Award 

179 contained the claimed amount from Award 44. Sixth, for Canfor 

v United States, Award 108.1 had amounts claimed but Award 136.1 

had amount awarded (via settlement); the dataset was revised such 

that Award 136.1 had the amount claimed information from Award 

108.1. 



 

 

was created to prevent-double counting of 

claims. Only the variables 

“CommonCurrencyUSDofC” and its 

derivatives (i.e., the CPI-adjusted amounts or 

cleaned data) were copied into the information 

related to claimed damages. The coding 

convention was, for cases with damage claims 

in multiple awards, the last award in time was 

filtered in as this was presumed to have the 

most accurate information about the scope of 

claimed damage as it would be informed by the 

most recent and pertinent information. 

b. Original Currency—

“OriginalCurrencyClaimedDamages” 

[origcurr_cd] and 

“AmountClaimedOriginalCurrency” 

[origamt_cd]: Values should be recorded in 

the currency stated in the award. 



 

 

 Record the (1) original currency and (2) 

original amount by listing the currency in 

one column and the amount in another). 

 For the original currency of claimed 

damages, this should, for example, be 

“USD” for U.S. Dollars, “GBP” for Great 

Britian’s Pound Sterling, “EUR” for 

Euro, “CAD” for Canadian Dollars, 

“CHF” for Swiss Francs, “CZK” for 

Czech Kroner, “EP” for Egyptian 

Pounds, “HUF” for Hungarian Forints, 

“JD” for the Jordanian Dinar, “SEK” for 

Swedish Kroner, “YR” for Yemeni Rial, 

“PEN” for Peruvian Nuevo Sol, and 

“UAH” for Ukrainian Hryvnia; and a 

place to write the currency in if it is 

something else. 

 If parties have made multiple 

quantifications of their claim for damages 

within a single award, the higher value 



 

 

should be used. Interest calculations (and 

costs) should be omitted from the 

quantification. This coding only reflects 

the values as articulated in the specific 

award. 

 To the extent that there are multiple 

currencies involved, use the first stated 

currency used to calculate the amount 

claimed. For example, if there is an 

amount in 50,000 SEK and 2,000 EUR, 

use the SEK amount as the primary basis 

for calculating the amount claimed. 

Similarly, if there is an amount in 

100,000 USD, 50,0009 GBP, and 

120,000 SEK, code these as the “original 

currency” in USD. All conversions at 

even this stage should use: 

http://www.oanda.com/convert/classic. 

 Use a period [.] in the 

“OriginalCurrencyClaimedDamages” 



 

 

and “AmountClaimedOriginalCurrency” 

cells in the event that data is not 

available. 

c. Common Currency—

“CommonCurrencyUSDofClaimedDamages

” [CommonCurrencyUSDofC]: Values should 

be recorded in their original U.S. dollar 

amounts. 

 If the original currency was not in U.S. 

dollars, the currency should be converted 

from its currency into U.S. dollars as at 

the date of the award. 

 Where possible, the currency conversion 

should be based upon figures from the 

FX Converter available at 

http://www.oanda.com/convert/classic 

using the interbank rate. (The 2006 Chart 

should reflect these figures, but coders 

will need to use the 2009 Chart, the 



 

 

awards themselves, and the websites to 

obtain the proper figures.) 

 Use a period [.] in the 

“CommonCurrencyUSDofClaimedDama

ges” cells in the event that data is not 

available. 

d. Common Currency of Claimed Damages—

Adjusted for Inflation—“CC_Claimed_CPI”: 

Coders need not code this variable as it will be 

coded by the W&L Law Library. This variable 

adjusts the Common Currency of Claimed 

Damages (CommonCurrencyUSDofC) for 

inflation using the Consumer Price Index (CPI) 

provided by the Minneapolis U.S. Federal 

Reserve: http://www.minneapolisfed.org/. The 

date of the award and January 1, 2011, were 

used as the days for the conversion to adjust the 

award for inflation according to USD values in 

2011. For statistical analyses, Professor Franck 

transformed claims and claims-adjusted for 



 

 

inflation to address potential skewing using 

standard practices; see 

http://psych.unl.edu/psycrs/941/index.html, 

looking for trimmed, winsorized, and logged 

versions of the data. Syntax for those 

transformations is available in the file: “G3 – 

Syntax for cleaning USD and CPI.sps.” 

2. Damages Awarded to Claimant: This level states what 

amount of damages the tribunal awarded as regards the 

claim under an investment treaty.
101

 

a. Availability of Damages Quantification—

“DamagesAward”: If information on damages 

is not available, not applicable, or reserved to a 

future phase, then code NA = 2. If damages 

have been awarded, code DA = 1.
102

 

                                                           

101
 This amount should not include the amount of interest awarded, as 

there are separate variables to address the amount of interest related to 

an award. 

102
 In the event that a tribunal dismisses a claim and awards the 

investor no damages, this should still be coded as DA because it is 



 

 

                                                                                                                                        

known than no damages were awarded (i.e., damages are quantified at 

zero). The cases of CCL v. Kazakhstan, CSOB v. Slovak Republic and 

Tradex Hellas S.A. v. Albania, have jurisdictional awards based upon 

investment treaties; but because they were all unsuccessful in 

bringing their BIT claims (but were successful on other grounds), the 

amounts coded should be 0.00 as this reflects their lack of financial 

compensation in connection with the BIT claims. Likewise, where 

there are awards reflecting a settlement or discontinuance that 

indicate that no money was awarded or exchanged, this is likewise 

coded as 0.00. For example, Lemire v. Ukraine (Award 18) reflected a 

settlement agreement without an exchange of cash and this amount 

awarded was coded as 0.00; likewise, in Trans-global Petrolum v 

Jordan’s consent award (Award 175) did not reflect an amount paid 

and was coded as 0.00; in Railworld Development v Estonia (Award 

182), Howard v Canada (Award 230), EVN v Madeconia (Award 

261), these settlements and discontinuances did not reflect any 

payment by the respondent and were coded as 0.00 on the amount 

awarded. Where however a settlement or discontinuance indicates 

that money exchanged hands, this should be reflected in the damage 

awarded (where the amount is available) or coded as damages not 



 

 

b. Original Currency—

“OriginalCurrencyDamagesAwarded” 

[origcurr_ad] and 

“AmountAwardedOriginalCurrency” 

[origamt_ad]: Values should be recorded in 

the currency stated in the award. 

 Record the: (1) original currency and (2) 

original amount by listing the currency in 

one column and the amount in separate 

variables.
103

 

                                                                                                                                        

available where the amount is unavailable. For example, in Goetz v. 

Burundi (Award 9), this was coded as a settlement agreement, but the 

amount of the settlement amount was available (DA=1) and the 

amount awarded is coded. Similarly, in Impregilo S.p.A. v. Pakistan 

(Award 179), the discontinuance reflects that a payment of US$98 

million was made, which means the award is coded as available 

(DA=1) and the amount awarded was coded. 

103
 In the event that a tribunal dismisses a claim and awards the 

investor no damages, investors are awarded no damages and there is 

no default currency. Coders should, however, reflect that investors 



 

 

 For the original currency of claimed 

damages, this should, for example, be 

“USD” for U.S. Dollars, “GBP” for Great 

Britian Pound Sterling, “EUR” for Euro, 

“CAD” for Canadian Dollars, “CHF” for 

Swiss Francs, “CZK” for Czech Kroner, 

“EP” for Egyptian Pounds; “HUF” for 

Hungarian Forints, “JD” for the 

Jordanian Dinar”, “SEK” for Swedish 

Kroner, “YR” for Yemeni Rial, “PEN” 

for Peruvian Nuevo Sol, and “UAH” for 

Ukrainian Hryvnia; and a place to write 

the currency in if it is something else. 

 Interest calculations and costs should be 

omitted from the quantification. 

 To the extent that there are multiple 

currencies involved, use the first stated 

                                                                                                                                        

received nothing by placing a 0 in the “Amount Received (in original 

currency)” cell. 



 

 

currency used to calculate the amount 

awarded. For example, if there is an 

amount in 50,000 SEK and 2,000 EUR, 

use the SEK amount as the primary basis 

for calculating the amount awarded. 

Similarly, if there is an amount in 

100,000 USD, 50,0009 GBP, and 

120,000 SEK, code these as the “original 

currency” in USD. All conversions at 

even this stage should use: 

http://www.oanda.com/convert/classic. 

 Use a period [.] in the “Original 

Currency of Damages Received” and 

“Amount Received (in original 

currency)” cells in the event that data is 

not available. 

c. Common Currency (USD) of Awarded 

Damages—“CommonCurrencyUSDofA”: 

Values should be recorded in their original U.S. 

dollar amounts. If the original currency was not 



 

 

in U.S. dollars, the currency should be 

converted from its currency into U.S. dollars as 

of the date of the award. Where possible, the 

currency conversion should be based upon 

figures from the FX Converter available at 

http://www.oanda.com/convert/classic using 

the interbank rate. 

Use a period [.] in the “Common Currency—USD—of 

Received Damages” cells in the event that data 

is not available. 

d. Common Currency of Awarded Damages—

Adjusted for Inflation—“CC_Awarded_CPI”: 

Coders need not code this variable as it will be 

coded by the W&L Law Library. This variable 

adjusts the Common Currency of Awarded 

Damages (CommonCurrencyUSDofA) for 

inflation using the Consumer Price Index (CPI) 

provided by the Minneapolis U.S. Federal 

Reserve: http://www.minneapolisfed.org/. The 

date of the award and January 1, 2011, were 



 

 

used as the days for the conversion to adjust the 

award for inflation according to USD values in 

2011. For statistical analyses, Professor Franck 

transformed awards and awards adjusted for 

inflation to address potential skewing using 

standard practices; see 

http://psych.unl.edu/psycrs/941/index.html, 

looking for trimmed, winsorized, and logged 

versions of the data. Syntax for those 

transformations is available in the file: “G3 – 

Syntax for cleaning USD and CPI.sps.” 

e. Ordered Categories of Amounts Awarded 

“G3categorie$”: After completion of the 

dataset, it was necessary to break down the 

cases in which there was a US$ award using 

CPI-adjusted amounts. A stem-and-leaf boxplot 

was used to identify key breakoffs in the 

population. G3categories$ therefore breaks the 

cases down into categories of outcome: (1) 

US$0 awarded, (2) US$1–10m awarded, (3) 



 

 

US$10–25m awarded, (4) US$25–75 awarded, 

(5) US$75–200m awarded, and (6) US$200m+. 

A similar variable (Receive4) was used on raw 

data to break down four ordered categories of 

variables (0, 1–5m, 5–10m, 10m+) for G1 data; 

and G2categories was used to break down 

categories for G4 analysis (0, 1–10m, 10–50m; 

50–100m, 100–200m; 200m+) for G2 data. 

3. Interest Rates Applicable to Damage Awards: These 

sets of variables will analyze what types of interest 

tribunals are awarding in connection with final awards. 

a. Interest Award Present?—“Interest”: This 

variable codes whether the award contains any 

award of pre-award interest.
104

 If the award 

                                                           

104
 For the purposes of this research, interest refers only to pre-award 

interest—namely interest for the time value of money sought, 

calculated as between the time when the damage is incurred and when 

the tribunal renders its final award as regards damages and quantum. 

Post-award interest refers to interest on damages that begins to arise 



 

 

contains an award of interest, code this as “yes” 

[a coding value of “1”]. In all other 

circumstances, code “no” [a coding value of 

“0”] to indicate that the award does not contain 

damages related to interest. 

b. Interest Rate—“RateofInterest”: State the rate 

of interest as described in the award. Please 

code what is recorded in the award. This 

means, for example, if a tribunal states that 

interest is “Annual LIBOR” and then there are 

a series of different rates, this should all be 

recorded as “Annual Libor (5.03813% in 1998, 

6.16% in 1999, 6.71625% in 2000, 2.24625% 

in 2001, 1.62% in 2002, and 1.4925% in 

2003).” This means, for example, that unless 

the award itself is that succinct, coders will not 

likely record a single percentage. This may 

create some variance in the initial substantive 

                                                                                                                                        

after the date of the award and up until the time of payment of the 

award. 



 

 

coding, and protocols during data cleaning will 

establish how to move forward. 

If the rate is unavailable, code this as “unavailable.” 

BSOR will automatically code this with a 

period [.] or “88” if there is no “Interest” 

award. 

 For these purposes, the code focuses 

primarily on the interest rate number 

rather than the date from which interest 

accrues. 

c. Type of Interest—Simple versus Compound—

“InterestType”: Identify the type of interest as 

described in the award. If the interest is 

“simple” interest, code it as “simple” [a coding 

value of “1”]. If the interest is compounded 

interest (irrespective of whether it is 

compounded weekly, monthly, annually, etc.), 

code it as “compound” [a coding value of “2”]. 

If the interest type is unavailable, code this as 

“unavailable” [a coding value of “88”]. BSOR 



 

 

will automatically code this with a period [.] if 

there is no “Interest” award. 

d. Precise Particularization of Interest Award—

“InterestPart”: Indicate whether the precise 

amount of interest awarded is specifically 

particularized in the award and an actual 

amount is available. Interest is particularized if 

it is: (a) expressly stated by the tribunal, or (b) 

there is an opportunity to calculate it precisely 

with traditional mathematical computations (+ 

- * /) without having to rely on data not 

contained in the award. In Bogdanov v. 

Maldova, for example, the total award, which 

expressly includes only damages and interest, is 

stated precisely (694,896 LEI). The total 

amount of damages is expressly defined as 

310,300 LEI. The difference (i.e., the interest) 

is 384,896 LEI. Given that the 2006 Chart 

indicates the Lei [MDL] is the one exception to 

using the currency converter, coders could then 



 

 

use the US Department of State stated exchange 

rate of 12.6 MDL to 1 USD in 2005 as the 

appropriate exchange rate. 

If the interest award is not particularized in a monetary 

value, it should be coded as “no” [a coding 

value of “2”]; but if there is a specific financial 

particularization of the interest in the award, 

code this as “yes” [a coding value of “1”]. For 

example, if the tribunal generally states there is 

an interest award, this would be “no”; whereas, 

if the tribunal states the interest is 

US$25,558,899 that would be “yes”. BSOR will 

automatically code this with a period [.] if 

there is no “Interest” award. 

e. Currency of Interest Award—

“InterestCurrency”: This variable records the 

currency of the interest award as stated in the 

original award. Currency should be recorded as, 

for example, “USD” for U.S. Dollars, “GBP” 

for Great Britian Pounds Sterling, “EUR” for 



 

 

Euro, “CAD” for Canadian Dollars, “CHF” for 

Swiss Francs, “CZK” for Czech Kroner, “EP” 

for Egyptian Pounds, “HUF” for Hungarian 

Forints, “JD” for the Jordanian Dinar”, “SEK” 

for Swedish Kroner, “YR” for Yemeni Rial, 

“PEN” for Peruvian Nuevo Sol, “UAH” for 

Ukrainian Hryvnia, and a place to write the 

currency in if it is something else. Use a period 

[.] in the event that data is not available. BSOR 

will automatically code this with a period [.] if 

there is no “Interest” award. 

f. Amount of Interest Award in Original 

Currency—“InterestAmtOrig”: Include the 

original amount of interest awarded in the 

award in the form of the original currency. Use 

a period [.] in the event that data is not 

available. 

g. Interest in a Common Currency (USD)—

“CCInterest”: Values of the original interest 

award should be converted to a U.S. dollar 



 

 

amount. If the interest award was in U.S. 

dollars, record the USD amount. If the original 

award of interest was not in USD, the currency 

should be converted into USD as of the date of 

the award. Where possible, the currency 

conversion should be based upon figures from 

the FX Converter available at 

http://www.oanda.com/convert/classic using 

the interbank rate. Use a period [.] in the event 

that data is not available. The only exception to 

this—as indicated in the 2006 Chart—is the 

currency conversion for Moldovan Lei [MDL], 

in which case coders should refer to the official 

[MDL–USD] exchange rate of the U.S. 

Department of State for the year of the award. 

h. Common Currency of Interest—Adjusted for 

Inflation—“CC_Interest_CPI”: Coders need 

not code this variable as it will be coded by 

BOSR or the W&L Law Library based upon the 

investor nationality and the formula defined 



 

 

below. This variable adjusts the Common 

Currency of Interest (CC Interest) for inflation 

using the Consumer Price Index (CPI) provided 

by the Minneapolis U.S. Federal Reserve: 

http://www.minneapolisfed.org/. The date of 

the award and January 1, 2011, were used as 

the days for the conversion to adjust the award 

for inflation according to USD values in 2011. 

4. Claimant’s Success Comparisons—“CSucDiff” and 

“CSucRate”: This variable computes the Claimant’s 

degree and rate of success by computing two variables. 

a. Difference between Claimant’s Amount 

Claimed and Awarded—“CSucDiff”: Coders 

need not code this variable as it will be created 

at the end by BOSR. This will be the difference 

between the amount the investor claimed and 

was awarded, namely 

“CommonCurrencyUSDofC”—

“CommonCurrencyUSDofR” = “CSucDiff”. 



 

 

b. Percentage of difference between Claimant’s 

Amount Claimed and Awarded—

“CSucRate”: Coders need not code this 

variable as it will be created at the end by 

BOSR. This will be the percentage of the 

amount awarded as compared to the amount 

requested so as to assess the comparative rate 

of success. This should be calculated by 

“CommonCurrencyUSDofR”/“CommonCurren

cyUSDofC” = “CSucRate” 

5. The Presence of a Counterclaim or Cross-Claim—

“CC”: This variable identifies whether the dispute 

involves a counterclaim or cross-claim by a respondent 

state against an investor that arises under the 

applicable investment treaty. 

 If the Respondent has not lodged a 

counterclaim or cross-claim under the treaty, 

code this as = 88. 



 

 

 If the Respondent has submitted a counterclaim 

or cross-claim under the investment treaty, code 

this as = 1.
105

 

6. Respondent’s Damages Claimed: For those cases 

where a Respondent has submitted a cross-claim or 

counterclaim and claimed damages, this sublevel 

records what the respondent—as reflected in the 

award—actually requested. 

a. Availability of Data Quantification for 

Respondent—“RespondentDQ”: If no 

damages have been quantified and/or the 

amount is not available, then code NA (88). If 

damages have been partially quantified and 
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 For the purposes of a damage claim, this must take the form of a 

specific request for relief. For example, in Europe Cement v. Turkey 

(Award 194), paragraph 177 indicates that the respondent requested 

relief for moral damages. This qualifies as the presence of a 

counterclaim. 



 

 

specified, code PQ (1).
106

 If damages have been 

fully quantified, where the precise amount of 

total damages claimed is known, code FQ (2). 

b. Original Currency of Respondent’s Claimed 

Damages—

“ROriginalDamageCurrencyClaimed” 

[rorigcurr_cd] and 

“ROriginalAmountClaimed” [rorigamt_cd]: 

Values should be recorded in the currency 

stated in the award. 

 Record the original currency and 

original amount by listing the currency in 

one column and the amount in another). 
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 A claim has been partially quantified if one headof damages has 

been reduced to a precise value but another aspect of the case has not. 

For example, a Respondent claims US$1 million in damages related 

to an umbrella clause but fails to articulate a value for another head of 

damage. Also, if a value has been defined as “no less than” a figure or 

a range, the value is also partially quantified. 



 

 

 As regards the currency of respondent’s 

claimed damages, currency should be 

recorded as, for example, “USD” for U.S. 

Dollars, “GBP” for Great Britian Pound 

Sterling, “EUR” for Euro, “CAD” for 

Canadian Dollars, “CHF” for Swiss 

Francs, “CZK” for Czech Kroner, “EP” 

for Egyptian Pounds, “HUF” for 

Hungarian Forints, “JD” for the 

Jordanian Dinar, “SEK” for Swedish 

Kroner, “YR” for Yemeni Rial, “PEN” 

for Peruvian Nuevo Sol, and “UAH” for 

Ukrainian Hryvnia; and a place to write 

the currency in if it is something else. 

 If the Respondent has made multiple 

quantifications of their claim for 

damages, the higher value should be 

used. Interest calculations should be 

omitted from the quantification. 



 

 

 Use a period [.] in for Respondent’s 

original currency claim [rorigcurr_cd] 

and for Respondent’s actual original 

currency amount claimed [rorigamt_cd] 

cells in the event that data is either not 

applicable or not available for either 

variable. 

c. Respondent’s Common Currency of USD of 

Claimed Damages—

“RCCClaimedDamages”: Values should be 

recorded in their original U.S. dollar amounts 

awarded. If the original currency was not in 

U.S. dollars, the currency should be converted 

from its currency into U.S. dollars of the date of 

the award. Where possible, the currency 

conversion should be based upon figures from 

the FX Converter available at 

http://www.oanda.com/convert/classic using 

the interbank rate. 



 

 

Use a period [.] in the “RCCClaimedDamages” cells 

in the event that data is not applicable or 

available. 

7. Damages Awarded to Respondent: This level states 

what amount of damages the tribunal awarded as 

regards the Respondent’s cross-claim or counterclaim 

under an investment treaty. 

a. Respondent’s Availability of Damages 

Quantification—“RDamageAward”: If 

information on damages is not available, not 

applicable, or reserved to a future phase, then 

code NA = 2. If damages have been awarded, 

code DA = 1.
107
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 In the event that a tribunal dismisses a Respondent’s cross-claim 

or counterclaim and awards no damages, this should still be coded as 

DA because it is known than no damages were awarded (i.e., damages 

are quantified at zero). When Respondents are unsuccessful with their 

cross-claims or counterclaims and their own BIT claims are final, the 

amounts coded should be 0.00 as this reflects their lack of financial 

compensation. 



 

 

b. Respondent Original Currency of Award—

(a) Respondent Award’s Original Currency 

= “RAwardOC” and (b) Respondent 

Award’s Actual Amount in original currency 

= ramtrecdOC: Values should be recorded in 

the currency stated in the award. Interest 

calculations should be omitted from the 

quantification. 

 Values should be recorded in the 

currency stated in the award. Record the 

original currency and original amount by 

listing the currency in one column and 

the amount in another.
108
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 In the event that a tribunal dismisses a claim and awards the 

Respondent no damages, Respondents are awarded no damages and 

there is no default currency. Coders should, however, reflect that 

Respondents received nothing by coding the “RAmountReceivedOC” 

as 0. 



 

 

 As regards the currency of Respondent’s 

awarded damages, currency should be 

recorded as, for example, “USD” for U.S. 

Dollars, “GBP” for Great Britian Pounds 

Sterling, “EUR” for Euro, “CAD” for 

Canadian Dollars, “CHF” for Swiss 

Francs, “CZK” for Czech Kroner, “EP” 

for Egyptian Pounds, “HUF” for 

Hungarian Forints, “JD” for the 

Jordanian Dinar, “SEK” for Swedish 

Kroner, “YR” for Yemeni Rial, “PEN” 

for Peruvian Nuevo Sol, and “UAH” for 

Ukrainian Hryvnia; and a place to write 

the currency in if it is something else. 

 Interest calculations should be omitted 

from the quantification. 

 Use a period [.] in the “RAwardOC” and 

“ramtrecdOC” cells in the event that 

data is not applicable or available. 



 

 

c. Respondent Common Currency in USD of 

Awarded Damages—

“RCCAwardDamages”: Values should be 

recorded in their original U.S. dollar amounts. 

If the original currency was not in U.S. dollars, 

the currency should be converted from its 

currency into U.S. dollars as at the date of the 

award. Where possible, the currency conversion 

should be based upon figures from the FX 

Converter available at 

http://www.oanda.com/convert/classic using 

the interbank rate. 

Use a period [.] in the “RCCAwardDamages” cells in 

the event that data is not applicable or not 

available. 

8. Respondent’s Success Comparisons—“RSucDiff” and 

“RSucRate”: This variable computes the rate of 

Respondent’s success by computing two variables. 

a. Difference between Respondent’s Amount 

Claimed and Awarded—“RSucDiff”: Coders 



 

 

need not code this variable as it will be created 

at the end by BOSR. This will be the difference 

between the amount the investor claimed and 

was awarded, namely 

“RCCClaimedDamages”—

“RCCAwardDamages” = “DSucDiff”. 

b. Percentage of difference between 

Respondent’s Amount Claimed and 

Awarded—“RSucRate”: Coders need not 

code this variable as it will be created at the 

end by BOSR. This will be the percentage of the 

amount awarded as compared to the amount 

requested to assess the comparative rate of 

success. This should be calculated by 

“RCCAwardDamages”/“RCCClaimedDamages

” = “RSucRate”. 

G. Allocation of Parties’ Legal Costs: There have been 

differences how ICSID,
109

 ICSID-Additional Facility,
110

 SCC,
111

 and 
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 In proceedings governed by the ICSID Convention (i.e., where the 

country the investor comes from and the respondent government itself 



 

 

                                                                                                                                        

are signatories to the ICSID Convention), parties can agree to an 

allocation of costs; but should they fail to do so, Article 61(2) requires 

the tribunal to “assess the expenses incurred by the parties in 

connection with the proceedings” and “decide how and by whom 

those expenses, the fees and expenses of the members of the Tribunal 

and the charges for the use of the facilities of the Centre shall be paid. 

Such decision shall form part of the award.” Convention on the 

Settlement of Investment Disputes Between States and Nationals of 

Other States of March 18, 1965, 4 I.L.M. 524 (1966), available at 

http://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/CRR_English-

final.pdf [hereinafter the ICSID Convention]. The ICSID Convention 

does not contain a definition making a demarcation between costs for 

parties and for the tribunal. <<<REFO:BK>>>CHRISTOPH H. 

SCHREUER, THE ICSID CONVENTION: A COMMENTARY 

(2001)<<<REFC>>>. Rule 28(1) of the ICSID Arbitration Rules 

provide that: “Without prejudice to the final decision on the payment 

of the costs of the proceeding, the Tribunal may, unless otherwise 

agreed by the parties, decide: (a) at any stage of the proceeding, the 

portion which each party shall pay, pursuant to the Administrative 



 

 

                                                                                                                                        

and Financial Regulation 14, of the fees and expenses of the Tribunal 

and the charges for the use of the facilities of the Centre; (b) with 

respect to any part of the proceeding, that the related costs (as 

determined by the Secretary-General) shall be borne entirely or in a 

particular share by one of the parties.” ICSID Arbitration Rules 

(2006), available at 

http://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/CRR_English-

final.pdf. Rule 28 remains unchanged as of 2012. Financial 

Regulation 14 also provides particular descriptions of the direct costs 

of ICSID proceedings. ICSID’s Administrative and Financial 

Regulation (2006), available at 

http://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/CRR_English-

final.pdf. 

110
 Article 58 of the ICSID Additional Facility Rules (AFR)—where 

the ICSID Convention cannot apply—provides the tribunal with 

authority similar to that of ICSID cases but does not define the 

“costs” of arbitration or indicate how tribunals should exercise their 

discretion. ICSID, Additional Facility Arbitration Rules, art. 58 

(2006), at 



 

 

                                                                                                                                        

http://icsid.worldbank.org/ICSID/StaticFiles/facility/AFR_English-

final.pdf [hereinafter ICSID Additional Facility Rules] (providing 

that unless the parties agree otherwise “Tribunal shall decide how and 

by whom the fees and expenses of the members of the Tribunal, the 

expenses and charges of the Secretariat and the expenses incurred by 

the parties in connection with the proceeding shall be borne. The 

Tribunal may, to that end, call on the Secretariat and the parties to 

provide it with the information it needs in order to formulate the 

division of the cost of the proceeding between the parties”). Article 58 

remains unchanged as of 2012. 

111
 Users should be aware that different, with nonmaterial variations, 

of the SCC Rules have existed over time. Rules from 1999, 2007, and 

2010 are available for comparison at: 

http://www.sccinstitute.com/previous-versions-of-the-rules.aspx and 

http://www.sccinstitute.com/filearchive/3/35894/K4_Skiljedomsregle

r%20eng%20ARB%20TRYCK_1_100927.pdf. The 2007 version of 

the Stockholm Chamber of Commerce Arbitration Rules defined costs 

at Articles 43 and 44. Stockholm Chamber of Commerce, Rules of the 

Arbitration Institute of the Stockholm Chamber of Commerce (2007), 



 

 

                                                                                                                                        

at 

http://www.sccinstitute.com/filearchive/2/21686/2007_arbitration_rul

es_eng.pdf [hereinafter SCC Rules]. Article 43(1) defines the costs 

as: “The Costs of the Arbitration consist of: i) the Fees of the Arbitral 

Tribunal; ii) the Administrative Fee of the SCC Institute; and iii) the 

expenses of the Arbitral Tribunal and the SCC Institute.” This 

provision is identical to the text of Article 43 under the SCC’s 2010 

Arbitration Rules. The 2007 SCC Rules further provide in Article 

43(3) that “The Arbitral Tribunal shall include in the final award the 

Costs of the Arbitration as finally determined by the Board and 

specify the individual fees and expenses of each member of the 

Arbitral Tribunal.” This language is replicated in Article 43(4) of the 

2010 SCC Rules. On the final TCE variable, Article 43(5) of the 2007 

SCC Rules direct that “Unless otherwise agreed by the parties, the 

Arbitral Tribunal shall, at the request of a party, apportion the Costs 

of the Arbitration between the parties, having regard to the outcome.” 

This language is precisely the same as Article 43(5) of the 2010 SCC 

Rules. 



 

 

                                                                                                                                        

The SCC’s 2007 Rules contain a separate provision for PLC. Under 

the heading “Costs incurred by a party,” Article 44 provides “Unless 

otherwise agreed by the parties, the Arbitral Tribunal may in the final 

award, or an award under Article 39, upon the request of a party, 

order one party to pay any reasonable costs incurred by another party, 

including costs for legal representation, having regard to the outcome 

of the case and other relevant circumstances.” Article 44 of the 2010 

SCC Rules contains nearly identical language related to PLC (“Unless 

otherwise agreed by the parties, the Arbitral Tribunal may in the final 

award upon the request of a party, order one party to pay any 

reasonable costs incurred by another party, including costs for legal 

representation, having regard to the outcome of the case and other 

relevant circumstances”). 

In the 1999 version of the SCC Rules, Article 39(1) described 

arbitration costs—that is, the tribunal and institutional fees for the 

arbitration—as: “(i) the arbitrator’s fee; (ii) the Administrative Fee of 

the SCC Institute; (iii) compensation due to the arbitrator and the 

SCC Institute to cover their expenses during the proceedings; and (iv) 

the fees and expenses of any expert appointed by the Arbitral 

Tribunal pursuant to Article 27.” Article 40(2) then indicated that the 



 

 

the ad hoc UNCITRAL
112

 rules address costs. There are nevertheless 

some commonalities. All of these rules make distinctions between (1) 

                                                                                                                                        

tribunal “decides on the apportionment of the arbitration costs as 

between the parties with regard to the outcome of the case and other 

circumstances.” The old SCC rules separately discussed the parties’ 

costs, and Article 41 stated “Unless the parties have agreed otherwise, 

the Arbitral Tribunal may, at the request of a party, in an Award or 

other order by which the arbitral proceedings are terminated order the 

losing party to compensate the other party for legal representation and 

other expenses for presenting its case.” 

112
 The 1976 UNCITRAL Arbitration Rules also expressly define 

costs. United Nations Commission on International Trade Law 

(UNCITRAL) Arbitration Rules, Apr. 28, 1976, 15 I.L.M. 701 

(1976), available at 

http://www.uncitral.org/pdf/english/texts/arbitration/arb-rules/arb-

rules.pdf [hereinafter UNCITRAL Rules]. Article 38 defines costs as: 

“(a) The fees of the arbitral tribunal to be stated separately as to each 

arbitrator and to be fixed by the tribunal itself in accordance with 

article 39; (b) The travel and other expenses incurred by the 



 

 

                                                                                                                                        

arbitrators; (c) The costs of expert advice and of other assistance 

required by the arbitral tribunal; (d) The travel and other expenses of 

witnesses to the extent such expenses are approved by the arbitral 

tribunal; (e) The costs for legal representation and assistance of the 

successful party if such costs were claimed during the arbitral 

proceedings, and only to the extent that the arbitral tribunal 

determines that the amount of such costs is reasonable; (f) Any fees 

and expenses of the appointing authority as well as the expenses of 

the Secretary-General of the Permanent Court of Arbitration at The 

Hague.” Article 40 then directs how the tribunal should allocate those 

costs. Article 40(1) provides that “Except as provided in paragraph 2, 

the costs of arbitration shall in principle be borne by the unsuccessful 

party. However, the arbitral tribunal may apportion each of such costs 

between the parties if it determines that apportionment is reasonable, 

taking into account the circumstances of the case.” Article 40(2) then 

provides that “With respect to the costs of legal representation and 

assistance referred to in article 38, paragraph (e), the arbitral tribunal, 

taking into account the circumstances of the case, shall be free to 

determine which party shall bear such costs or may apportion such 



 

 

                                                                                                                                        

costs between the parties if it determines that apportionment is 

reasonable.” 

The 2010 UNCITRAL Arbitration Rules were not officially 

promulgated until December 6, 2010, and therefore could not go into 

effect until they were adopted in a Request for Arbitration after that 

date. See 

http://www.uncitral.org/uncitral/uncitral_texts/arbitration/2010Arbitr

ation_rules.html. There was only one award in the dataset where there 

was even a possibility of the Request for Arbitration being lodged 

after December 6, 2010: Alps Finance and Trade AG v. Slovak 

Republic (Award date March 5, 2011, and date of Request for 

Arbitration unknown). As the date of the Request was part of the 

dispute, it seems unlikely that the case would have been submitted 

and decided within three months of the UNCITRAL Rules being 

adopted. As such, the 2010 UNCITRAL Rules were not used to 

analyze this dataset. Future research should, however, take this into 

consideration for assessing cost variations. 



 

 

the parties’ costs for prosecuting or defending a claim, and (2) the 

tribunal’s costs and expenses for adjudicating a claim.
113

 

This variable will consider how tribunals allocate the parties’ 

legal costs associated with prosecuting or defending a claim. While 

precise definition of “costs” in the applicable arbitration rules may 

vary, for the purposes this variable, the “Parties’ Legal Costs” (PLC) 

refers to the costs incurred by either a Claimant in bringing a claim or 

a Respondent in defending a claim. PLC might include, for example, 

(1) attorney fees, (2) expert and consultant fees, (3) travel expenses, 

and (4) administrative expenses. 

1. Actual Statement of Parties’ Individual Legal Costs: 

This level reflects, if it is available, what the parties’ 

complete PLC were. 

                                                                                                                                        

There were no cases in the dataset that involved arbitrations under the 

International Chamber of Commerce (ICC) Rules. Therefore, no 

awards were coded under those awards for cost assessments. 

113
 This Codebook, as with the previous generation, presumes that 

final arbitration awards are the unit of analysis. To the extent that 

there is a publicly available correction of the operative portion of the 

cost award, that is the unit of analysis that will be coded. 



 

 

a. Claimant’s Total PLC Amounts: 

 AVAILABILITY of Data—

“CTPLCAvailable”: If the tribunal does 

NOT state the quantification of 

Claimant’s own, individual total PLC 

(i.e., the total costs Claimant alleges were 

spent on its own fees in connection with 

bringing the claim), code with 0. If the 

tribunal does state the Claimant’s total 

PLC, code with 1. 

Data is only available when there is a reference 

to the Claimant’s TOTAL PLC amount. 

If a tribunal references an amount but 

provides an indication or caveat that it is 

only a portion of total PLC amounts 

Claimant claimed in connection with its 

legal expenses, code the data as “not 

available”. For example, in AAPL v. Sri 

Lanka, the US$164,917.20 stated in 

paragraph 116 of the award is NOT a 



 

 

total PLC for the Claimant since the 

tribunal caveats the number by 

explaining that there were other of 

Claimant’s requested PLC expenses (i.e., 

items 1, 4, 5, and 6) that were not 

included in the US$164,917.20. As a 

result, this figure only reflects Claimant’s 

partial (i.e., not total) PLC. On this basis, 

the Claimant’s Total Requested PLC 

must be coded as “not available”/88. 

There will be an opportunity to provide 

partial PLC totals for the Claimant later. 

 ORIGINAL CURRENCY AND AMOUNT 

of Claimant’s Total PLC: 

1. For Claimant’s Total PLC in the 

Original Currency 

[CTPLCorigcurr], indicate the 

denomination of the currency from 

the original award used to identify 

the Claimant’s total PLC 



 

 

expenditures. For the original 

currency this should, for example, 

be “USD” for U.S. Dollars, “GBP” 

for Great Britian Pounds Sterling, 

“EUR” for Euro, “CAD” for 

Canadian Dollars, “CHF” for Swiss 

Francs, “CZK” for Czech Kroner, 

“EP” for Egyptian Pounds, “HUF” 

for Hungarian Forints, “JD” for the 

Jordanian Dinar, “SEK” for 

Swedish Kroner, “YR” for Yemeni 

Rial, “PEN” for Peruvian Nuevo 

Sol, and “UAH” for Ukrainian 

Hryvnia; and a place to write the 

currency in if it is something else. 

2. For the actual numerical amount of 

Claimant’s Total Amount of PLC 

as stated in the original currency 

[CTPLCorigamt], indicate the 

amount from the original award 



 

 

that describes Claimant’s 

expenditures. (For example, if the 

Claimant paid US$1.5million in 

total fees, this would be recorded 

as: (1) US$ in the 

“CTPLCOOriginalCurrency, and 

(2) 1500000 in the 

“AmountCTPLCOriginalCurrency” 

column.) 

 COMMON CURRENCY of Claimant’s 

Total PLC—“CCCTPLC”: Values 

should be recorded in their original U.S. 

dollar amounts. If the original currency 

of Claimant’s Total PLC was not in U.S. 

dollars, the currency should be converted 

from its currency into U.S. dollars as at 

the date of the award. Where possible, 

the currency conversion should be based 

upon figures from the FX Converter 

available at 



 

 

http://www.oanda.com/convert/classic 

using the interbank rate. 

For those cases where data is not available 

related to Claimant’s Total PLC costs, 

code cells with a period [.] to indicate 

data is not available. 

 Data about Claimant’s Partially Claimed 

PLC—“CTPLCPart”: If coders coded 

CTPLCAvailable as “not available”/88, 

but the tribunal has included information 

about the partial amount of Claimant’s 

claimed PLC costs, this provides an 

opportunity to provide information here 

about the partial PLC totals for the 

Claimant. Amounts should be provided 

in the currency as stated in the award. 

Likewise, if the lack of Claimant’s total 

claimed PLC data also makes it 

impossible to calculate the full 

percentage of the amount of Claimant’s 



 

 

PLC shift but there is data on a partial 

percentage of the shift, please also 

include that information here in a 

narrative form. For example, in AAPL v. 

Sri Lanka, this means the US$164,917.20 

stated in paragraph 116 of the award (i.e., 

the partial PLC) should be recorded 

here—and coders can also reflect that the 

tribunal shifted only 33.33% of this 

partial PLC. 

 Common Currency of Claimant’s PLC—

Adjusted for Inflation—“Cplc_ CPI”: 

Coders need not code this variable as it 

will be coded by W&L Law Library. This 

variable adjusts the Claimant’s PLC 

(CCCTPLC) for inflation using the 

Consumer Price Index (CPI) provided by 

the Minneapolis U.S. Federal Reserve: 

http://www.minneapolisfed.org/. The 

date of the award and January 1, 2011, 



 

 

were used as the days for the conversion 

to adjust the award for inflation 

according to USD values in 2011. For 

statistical analyses, Professor Franck 

transformed claimants’ PLC and PLC-

adjusted for inflation to address potential 

skewing using standard practices; see 

http://psych.unl.edu/psycrs/941/index.htm

l, looking for trimmed, winsorized, and 

logged versions of the data. Syntax for 

those transformations is available in the 

file: “G3 – Syntax for cleaning USD and 

CPI.sps.” 

b. Respondent’s Total PLC Amount: 

 AVAILABILITY of Data – 

“RTPLCAvailable”: If the tribunal does 

NOT state the Respondent’s own, 

individual total PLC (i.e., the total costs 

Respondent alleges were spent on its own 

fees in connection with defending he 



 

 

claim), code with 0. If the tribunal does 

state the Respondent’s Total PLC, code 

with 1. 

Data is only available when there is a reference 

to the Respondent’s TOTAL PLC 

amount. If a tribunal references a PLC 

amount but provides an indication or 

caveat that it is only a portion of total 

PLC amounts Respondent claimed in 

connection with its legal expenses, code 

the data as “not available”. There will be 

an opportunity to provide partial PLC 

totals for the Respondent later. 

 ORIGINAL CURRENCY AND AMOUNT 

of Respondent’s Total PLC: 

1. For Respondent’s Total PLC in the 

Original Currency 

“RTPLCorigcurr”, indicate the 

denomination of the currency from 

the original award used to identify 



 

 

the Respondent’s Total PLC 

expenditures. For the original 

currency this should, for example, 

be “USD” for U.S. Dollars, “GBP” 

for Great Britian Pounds Sterling, 

“EUR” for Euro, “CAD” for 

Canadian Dollars, “CHF” for Swiss 

Francs, “CZK” for Czech Kroner, 

“EP” for Egyptian Pounds, “HUF” 

for Hungarian Forints; “JD” for the 

Jordanian Dinar, “SEK” for 

Swedish Kroner, “YR” for Yemeni 

Rial, “PEN” for Peruvian Nuevo 

Sol, and “UAH” for Ukrainian 

Hryvnia; and a place to write the 

currency in if it is something else. 

2. For the actual numerical amount of 

Respondent’s Total Amount of 

PLC as stated in the original 

currency “RTPLCorigamt”, 



 

 

indicate the amount from the 

original award that describes 

Respondent’s expenditures. (For 

example, if the Respondent 

expended US$1.5million in total 

fees, this would be recorded as: (1) 

USD in the 

“RTPLCOOriginalCurrency, and 

(2) 1500000 in the 

“AmountRTPLCOriginalCurrency” 

column.) 

 COMMON CURRENCY of Respondent’s 

Total PLC—“RCCTPLC”: Values 

should be recorded in their original U.S. 

dollar amounts. If the original currency 

of Respondents’ Total PLC was not in 

U.S. dollars, the currency should be 

converted from its currency into U.S. 

dollars as at the date of the award. Where 

possible, the currency conversion should 



 

 

be based upon figures from the FX 

Converter available at 

http://www.oanda.com/convert/classic 

using the interbank rate. 

For those cases where data is not available 

related to Respondent’s Total PLC costs, 

code cells with a period [.] to indicate 

data is not available. 

 Data about Respondent’s Partially 

Claimed PLC—“RTPLCPart”: If coders 

coded RTPLCAvailable as “not 

available”/88, but the tribunal has 

included information about the partial 

amount of Respondent’s claimed PLC 

costs, this provides an opportunity to 

provide information here about the partial 

PLC totals for the Respondent. Amounts 

should be provided in the currency as 

stated in the award. Likewise, if the lack 

of Respondent’s total claimed PLC data 



 

 

also makes it impossible to calculate the 

full percentage of the amount of 

Claimant’s PLC shift but there is data on 

a partial percentage of the shift, please 

also include that information here in a 

narrative form. 

 Common Currency of Respondent’s 

PLC—Adjusted for Inflation—“Rplc_ 

CPI”: Coders need not code this variable 

as it will be coded by W&L Law Library. 

This variable adjusts the Respondent’s 

PLC (RCCTPLC) for inflation using the 

Consumer Price Index (CPI) provided by 

the Minneapolis U.S. Federal Reserve: 

http://www.minneapolisfed.org/. The 

date of the award and January 1, 2011, 

were used as the days for the conversion 

to adjust the award for inflation 



 

 

according to USD values in 2011.
114

 For 

statistical analyses, Professor Franck 

transformed respondents’ PLC and PLC-

adjusted for inflation to address potential 

                                                           

114
 In 2018, Susan Franck discovered an error in one computation 

performed by the W&L Law Library in the case of Pope & Talbott v. 

Canada. The original coding in the dataset properly recorded that the 

original counsel fees for Canada in the November 26, 2002, award 

was CAD$3,953,231.22, which was properly converted to a common 

currency of US$2,511,260. The inflation adjustment, however, 

indicated the conversion was roughly US$30 million, suggesting an 

extra digit was inadvertently included. The index previously used was 

for transposing, however, not available; instead, the US$ amount from 

November 2002 was converted using a related to (but not identical) 

website for the federal reserve, namely the U.S. Bureau of Labor 

Statistics, https://data.bls.gov/cgi-bin/cpicalc.pl. Recognizing that 

there is some minor variation in the conversion rates, the website 

revealed the converted amount as at January 2011 was 

US$3,050,398.30. The same amount converting the original amount 

to June 2018 using the BLS index was: US$3,490,402.07. 



 

 

skewing using standard practices; see 

http://psych.unl.edu/psycrs/941/index.htm

l, looking for trimmed, winsorized, and 

logged versions of the data. Syntax for 

those transformations is available in the 

file: “G3 – Syntax for cleaning USD and 

CPI.sps”. 

c. Comparing the Proportion of Lawyer Fees for 

Claimants and Respondent’s PLC Amounts: 

This variable is calculated to assess the 

proportionality of the parties’ respective PLC 

amounts. 

 “ProportionLawyers_Rsmall”: Presuming 

the Respondent’s PLC amount was 

smaller, this variable calculated the 

amount difference. Where there was 

incomplete PLC information for both 

parties, this was marked as “.” [system 

missing]. The variable was otherwise 

calculated as: COMPUTE 



 

 

ProportionLawyers= 

RCCTPLC/CCCTPLC. 

 “ProporitionLawyersCsmall”: Presuming 

the Claimant’s PLC amount was smaller, 

this variable calculated the amount 

difference. Where there was incomplete 

PLC information for both parties, this 

was marked as “.” [system-missing]. The 

variable was otherwise calculated as: 

COMPUTE ProportionLawyers= 

CCCTPLC/RCCTPLC. 

2. Determination: Presence of Cost-Shifting PLC 

Analysis—“PLCAnalysisPresent”: This level 

indicates whether the tribunal has addressed the 

possibility (or not) of shifting the PLCs. 

 If the tribunal has not discussed PLC, code with 

ND = 3. 

 If the tribunal has referred to the PLC but 

deferred a decision or reserved it for the future, 

code with R = 2. 



 

 

 If the tribunal has discussed the PLC and has 

made a decision about whether or not to shift 

costs, code with D = 1. 

3. Contributing Party: the PLC Determination—“plcN”: 

For those cases where the tribunal has decided whether 

or not to shift costs, this level records the decision the 

tribunal actually made. For these purposes, a 

Contributing Party is defined as a party that must 

make a contribution to the legal costs of the other 

party.
115

 

 If the tribunal decided that each party should 

bear its own legal costs (i.e., there is no shifting 

of PLC and there is no Contributing Party), 

code with NA = 1. 

                                                           

115
 In other words, if Claimant must contribute to the Respondent’s 

legal costs, the Claimant will be the Contributing Party; likewise, if 

the Respondent must contribute to the Claimant’s cost, the 

Respondent will be the Contributing Party. If parties bear their own 

fees, neither party contributes to the PLC amounts of the other party. 



 

 

 If the tribunal decided that the Claimant is the 

Contributing Party, code with CC (Claimant 

Contribution) = 3. 

 If the tribunal decided that the Respondent is 

the Contributing Party, code with RC 

(Respondent Contribution) = 2. 

For those cases coded with ND (No Decision) or R 

(reserved), code this cell with a period [.] to 

indicate data is not available. 

4. Degree of PLC Contribution—Percent: These 

sublevels look at the degree the tribunal shifted the 

PLC. If the Claimant is responsible for paying a 

portion of the Respondent’s legal costs, this sublevel 

will record the percentage of those costs for which the 

Claimant is responsible and/or the actual amount they 

must pay to the Respondent. Likewise, if the 

Respondent is responsible for paying a portion of the 

Claimant’s legal costs, this will record the percentage 

and/or amounts. If there is no shifting, do not code 

these levels. 



 

 

a. Percentage of the PLC Shift: 

 “Data4PLCShiftAvailable”: If Claimant 

or Respondent must pay part of the other 

party’s legal costs, but the tribunal does 

not indicate (or it is impossible to 

calculate) the percentage of 

responsibility, code with NA = 1. If the 

data is available, code with A = 2. 

It will likely not be possible to calculate this 

without the “Full” value of the PLC. If 

there is only a partial PLC amount stated, 

data should be coded as “not available” 

unless the tribunal otherwise expressly 

states the full amount of the percent 

shifted in a manner that it is based upon 

the full amount requested—and not a 

partial amount. Coders should provide 

notes in the “Coders Notes” section to the 

extent that they have concerns about this 



 

 

variable.
116

 Coders should not take 

tribunals’ own assessments of 

                                                           

116
 If full information is available or it is possible to assess 

mathematically what is available, coders should do so. As a general 

rule, this should not require any assumptions, and if there is not a 

clear demarcation between the parties’ various PLC and TCE 

amounts, then they must be coded as “not available” (for both PLC 

and TCE). The one exception to this was Walter Bau v. Thailand 

(Award 191), where given the unique method of assessing costs, one 

assumption made it possible to calculate the PLC shifts and amounts 

(and the TCE shifts and amounts). In that case, paragraph 15.7 

demonstrated that the Claimant’s total costs were EUR5,606,443, 

with EUR3,374,596 attributable to PLC, which meant EUR2,231,847 

was attributable to TCE. Likewise, Respondent’s total costs were 

EUR1,993,331, with EUR1,210,000 attributable to PLC, which meant 

EUR872,331 were attributable to TCE. Based upon the Tribunal’s 

instructions in paragraph 15.8 to identify 50% of the total costs 

(EUR2,803,222 for Claimant; EUR996,667 for respondent), it was 

then possible to calculate, based upon the percentages attributable to 

each party’s PLC and TCE amounts what part of the 50% allocation 



 

 

percentages at face value as tribunals 

have been known to make errors in their 

mathematical computation of the 

percentage. For this reason, coders 

should take the full value of a parties’ 

legal cost, identify the amount actually 

shifted, and calculate a percentage on that 

basis. For example, in Nagel v. Czech 

Republic (2003), the tribunal states that it 

                                                                                                                                        

constituted PLC or TCE. [Claimant’s 50% share =2,803,2222 = 

60.19% was 1,687,259.32 for PLC and 39.81% was 1,115,962 for 

TCE; Respondent’s 50% ahre = 996,667 = 56.24% was 560,525.52 of 

PLC and 436,141.48 for TCE.]. In paragraph 15.8, the Tribunal 

required a subtraction of the two 50% shares and then shifted the 

remainder to be paid by respondent. The assumption that was then 

made was that the EUR1,806,560 shift should be allocated in 

accordance with the Claimant’s proportions, namely 60.19% of the 

amount was attributable to the Claimant’s PLC and 39.81% 

(EUR1,087,368.46) of the amount was attributable to the Claimant’s 

TCE (EUR719,191.54). 



 

 

will only shift 80% of the respondent’s 

costs onto the claimant. The full cost of 

the Republic’s costs were US$706,908 

(paragraph 340); yet the tribunal only 

calculated the 80% on the basis of what it 

deemed reasonable (US$500,000—

paragraph 343). Although the tribunal 

stated that the US$400,000 shift was 

80%, as a practical matter that was only 

56.58% of the amount. 

 “PerCentPLCShift”: If Claimant or 

Respondent must pay part of the other 

parties’ legal costs, indicate the 

percentage that the Contributing Party 

must pay by stating the percentage. (For 

example, if the Claimant must pay 100% 

of Respondent’s costs, this would be 

coded as 100; and if a Respondent were 

required to pay 80 percent of Claimant’s 

costs, this would be coded as 80.) 



 

 

For those cases coded with ND (No Decision) or 

R (Reserved), code the “Data of % of 

PLC Shift Available?” and “Percent of 

PLC Shift” cells with a period [.] to 

indicate data is not available. 

b. Actual Amount of the PLC Shift: 

 AVAILABILITY of Amount of PLC Shift 

= “amtPLCshift”: If Claimant or 

Respondent must pay part of the 

Respondent’s legal costs, but the tribunal 

does not state the amount that must be 

paid, code with NA = 1. If the data is 

available, code with A = 2. 

 ORIGINAL CURRENCY AND AMOUNT 

of contribution to the other side’s PLC—

“origcurrPLC” and “origamtplc”: If 

PLC is shifted, and Claimant or 

Respondent must pay part of the other 

parties’ legal costs, indicate the amount 

that must be paid (using the currency 



 

 

described in the award). For the original 

currency [origcurrPLC], this should, for 

example, be “USD” for U.S. Dollars, 

“GBP” for Great Britian Pounds Sterling, 

“EUR” for Euro, “CAD” for Canadian 

Dollars, “CHF” for Swiss Francs, “CZK” 

for Czech Kroner, “EP” for Egyptian 

Pounds, “HUF” for Hungarian Forints, 

“JD” for the Jordanian Dinar, “SEK” for 

Swedish Kroner, “YR” for Yemeni Rial, 

“PEN” for Peruvian Nuevo Sol, and 

“UAH” for Ukrainian Hryvnia; and a 

place to write the currency in if it is 

something else. (For example, if the 

Claimant must pay five thousand U.S. 

dollars, this would be recorded as: (1) 

USD in the “Original Currency of PLC” 

column, and (2) 5000 in the “Amount of 

PLC Contribution (in original currency)” 

column.). For the original amount 



 

 

[origamtplc], coders should record the 

amount stated in the award. 

 COMMON CURRENCY—

“PLCCCUSD”: Values should be 

recorded in their original U.S. dollar 

amounts. If the original currency was not 

in U.S. dollars, the currency should be 

converted from its currency into U.S. 

dollars as of the date of the award. Where 

possible, the currency conversion should 

be based upon figures from the FX 

Converter available at 

http://www.oanda.com/convert/classic 

using the interbank rate. 

 Common Currency of PLC Shift—

Adjusted for Inflation—“PLCshift_ 

CPI”: Coders need not code this variable 

as it will be coded by W&L Law Library. 

This variable adjusts the Common 

Currency of the PLC Shift (PLCCCUSD) 



 

 

for inflation using the Consumer Price 

Index (CPI) provided by the Minneapolis 

U.S. Federal Reserve: 

http://www.minneapolisfed.org/. The 

date of the award and January 1, 2011, 

were used as the days for the conversion 

to adjust the award for inflation 

according to USD values in 2011. For 

statistical analyses, Professor Franck 

transformed PLC shifts and shifts 

adjusted for inflation to address potential 

skewing using standard practices; see 

http://psych.unl.edu/psycrs/941/index.htm

l, looking for trimmed, winsorized, and 

logged versions of the data. Syntax for 

those transformations is available in the 

file: “G3 – Syntax for cleaning USD and 

CPI.sps”. 

For those cases coded with ND (No Decision) or 

R (Reserved), code the “amtPLCshift”, 



 

 

“origcurrPLC”, “origamtplc”, and 

“PLCCCUSD” cells with a period [.] to 

indicate data is not available. 

5. Reasoning for PLC Determination—PLCReasoning: 

This level indicates the tribunal’s stated basis for its 

PLC determination. Variables at this level will 

consider the factors that influenced the tribunal’s 

conclusion. 

a. Presence of Legal Authority for PLC 

Determination– “AuthorityforPLC_N”: This 

level records whether the tribunal expressly 

referred to textual legal authority as support for 

its PLC determination. For this initial variable, 

if the tribunal did not cite any legal authority 

(defined below) to support its decision, code 

with NA (0) – no authority. If the tribunal did 

cite to legal authority, code with AP (1) – 

authority present. Make sure to check this level 

against the actual text of the authority cited to 

make sure that the authority cited provides 



 

 

actual support for the PLC determination. It 

may be possible that the authority referred to 

addresses TCE—but not PLC—and therefore 

authority for PLC decisions may be lacking. 

If the tribunal did cite legal authority (AP = 1), this 

sublevel looks at what the tribunal referenced. 

Coders should code any and all that apply and 

confirm that the authority applies by checking 

that the authority cited to supports the 

proposition for the PLC shift. 

ICSID-C – “ICSIDCforPLC” =Award cites or 

refers to ICSID Convention [1] 

0 = Tribunal does not reference 

 1 = Tribunal references 

ICSID-AR – “ICSIDARforPLC” = Award 

cites or refers to ICSID Arbitration Rules 

[2] 

0 = Tribunal does not reference 

 1 = Tribunal references 



 

 

ICSID/AF – “ICSIDAFforPLC” = Award cites 

or refers to ICSID Additional Facility 

Rules [3] 

0 = Tribunal does not reference 

 1 = Tribunal references 

SCC – “SCCforPLC” = Award cites or refers 

to SCC Arbitration Rules [4] 

0 = Tribunal does not reference 

 1 = Tribunal references 

UNCITRAL – “UNCITRALforPLC” = Award 

cites or refers to UNCITRAL Arbitration 

Rules [5] 

0 = Tribunal does not reference 

 1 = Tribunal references 

BIT – “BITforPLC” = Award cites or refers to 

procedural Dispute Settlement terms 

from underlying bilateral or multilateral 

investment treaty
117

 [6] 

                                                           

117
 Coders should code “BITforPLC” as present if the tribunal makes 

express reference to explicit text within a BIT or references the lack 



 

 

0 = Tribunal does not reference 

 1 = Tribunal references 

BITAwards – “BITAwardsforPLC” = Award 

cites or refers to other awards from 

previous investment treaty arbitration 

tribunals [7] 

0 = Tribunal does not reference 

 1 = Tribunal references 

IntlTribunals – “IntlTribunalsforPLC” = 

Award cites or refers to decisions from 

other types of international tribunals (i.e., 

Iran-US Claims Tribunal, International 

Court of Justice, Mixed Claims 

Commissions, etc.) that do not involve 

investment treaties [8] 

0 = Tribunal does not reference 

 1 = Tribunal references 

                                                                                                                                        

of guidance in a BIT for guiding its PLC assessment. For example, in 

Romak v. Uzbekistan (Award 203), paragraph 244 relies upon the 

BIT’s silence to assess costs. 



 

 

NC – “NCforPLC” = Awards cites or refers to 

judgments from national courts [9] 

0 = Tribunal does not reference 

 1 = Tribunal references 

Other – “OtherPLCAuthority” = Award cites 

or refers to some other type of legal 

authority. Such other authority might 

include a reference to legal scholarship 

[10] 

0 = Tribunal does not reference 

 1 = Tribunal references 

If the tribunal did not cite to legal authority 

(NA), code each of these cells with a 0. 

b. Rationale—“RationalePresentforPLC”: This 

level identifies the factors influencing the 

tribunal’s PLC determinations.
118

 For this 
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 Simply mentioning a factor does not mean that it is a factor 

“influencing” the tribunal’s PLC determination. Rather, the factor 

must affect the tribunal’s ultimate determination about how it 

addresses the cost. For example, if a tribunal mentions that it is 



 

 

initial variable, if the tribunal did not provide 

any rationale to support its decision, code with 

NR (1) – no rationale. If the tribunal did cite to 

legal authority, code with RP (2) – rationale 

present. 

If the tribunal did provide a rationale (RP), this 

sublevel looks at what is the express basis of 

the tribunal’s decision on costs. It evaluates the 

express text of the award to determine what 

factors impact cost determinations. Coders 

should code any and all that apply. 

                                                                                                                                        

impressed with counsel’s professionalism at some point in the 

decision—but does not indicate in its analysis that the professionalism 

affects its decision on costs—it is not part of the tribunal’s rationale. 

Similarly, if a tribunal indicates that the novelty of an issue may be 

important but that, in this particular case, it does not affect their 

decision on costs, the novelty does not “influence” the tribunal’s PLC 

determination. 



 

 

LoserPays – “LoserPaysforPLC” = Loser pays 

rationale
119

 [1] 

0 = Tribunal does not reference 

 1 = Tribunal references 

RewardWin – “RewardWinforPLC” = 

Rewarding winning party (making 

winner whole)
120

 [2] 

0 = Tribunal does not reference 

 1 = Tribunal references 

Welamson – “WelamsonforPLC” = The 

parties’ relative success (won some 

arguments – lost others)
121

 [3] 

                                                           

119
 The tribunal expresses a desire to have the loser pay for making 

losing arguments. 

120
 The tribunal discusses a need to reward the winning party for 

making winning arguments and/or compensate the winner and making 

them whole for either: (1) needing to expend legal fees to fully 

compensate their losses, or (2) put the party in the position they 

would have been but for the need to bring the claim. 



 

 

0 = Tribunal does not reference 

 1 = Tribunal references 

DeterIB – “DeterIBforPLC” = Deter 

inappropriate behavior
122

 [4] 

                                                                                                                                        

121
 The tribunal acknowledges that the parties each won and lost some 

arguments and is making the PLC determination on the basis of the 

parties’ relative success. This is based upon the work of Lars 

Welamson, which “holds that costs should be allocated inter partes 

on a sliding scale proportionate to the assessment by the [tribunal] of 

the claims made by the parties ….” <<<REFO:JART>>>J. Gillis 

Wetter & Charl Priem, Costs and Their Allocation in International 

Commercial Arbitrations, 2 AM. REV. INT’L ARB. 249, 274 

(1991)<<<REFC>>>. 

122
 The tribunal expresses a desire to prevent or sanction inappropriate 

behavior including: (1) bad faith conduct in adjudicating the 

proceedings, (2) poor pleadings or proof, (3) delays in making 

arguments, (4) inefficient administration of the arbitration, (5) 

repetitive or unfounded conduct, (6) unwillingness to produce 



 

 

0 = Tribunal does not reference 

 1 = Tribunal references 

EncourageAB – “EncourageABforPLC” = 

Encourage appropriate behavior
123

 [5] 

0 = Tribunal does not reference 

 1 = Tribunal references 

Settlement – “SettlementforPLC” = Party 

settlement efforts
124

 [6] 

                                                                                                                                        

documents, (7) reliance on annulled cases, or (8) lack of cooperation 

with the tribunal. 

123
 The tribunal expresses a desire to praise or reward appropriate 

behavior by parties or their attorneys. This may include: (1) 

professionalism of parties and/or their attorneys, (2) constructive 

nature of parties’ pleadings or proof, (3) efficiency in making 

arguments, (4) efficiency in the administration of the arbitration, and 

(5) the absence of inappropriate behavior. 

124
 The tribunal expresses a desire to be influenced by or consider (1) 

references that parties have made settlement efforts whether through 

mediation, negotiation, or some other facilitative process; or (2) the 

parties’ recorded settlement agreement. 



 

 

0 = Tribunal does not reference 

 1 = Tribunal references 

Novelty – “NoveltyforPLC” = Novelty or 

challenge of establishing claim
125

 [7] 

0 = Tribunal does not reference 

 1 = Tribunal references 

PublicInt – “PublicIntforPLC” = Public 

importance of claim
126

 [8] 

0 = Tribunal does not reference 

 1 = Tribunal references 

StareDecisis – “StareDecisisforPLC” = 

Consideration of the need to adhere to 

previous cases
127

 [9] 

                                                           

125
 The tribunal indicates that the type of claim or argument made is 

new, novel, and/or challenging to establish. 

126
 The tribunal indicates that the public, issues of policy, or matters 

of public importance are implicated by the claim and/or the issues 

raised in the arbitration. 

127
 Beyond simple reference to precedent, this sublevel should be 

coded where the tribunal expresses an interest in adhering to 



 

 

0 = Tribunal does not reference 

 1 = Tribunal references 

PartyEquality – “PartyEqualityforPLC” = 

Inequality of the parties
128

 [10] 

0 = Tribunal does not reference 

 1 = Tribunal references 

Substantive – “SubstantiveforPLC” = 

Tribunal expresses concern with party 

conduct related to underlying substantive 

dispute
129

 [11] 

                                                                                                                                        

established precedent and principles of stare decisis (i.e., treating like 

cases alike), or analyzes the application of or distinctions from 

previous investment treaty awards. 

128
 The tribunal references the inequalities between the parties, 

whether based upon power, size, or finances. 

129
 This might include, for example, a tribunal suggesting that parties 

are winning/losing based upon procedural issues (i.e., burdens of 

proof or evidentiary rules), or tribunals are concerned about the 

inappropriate nature of a party’s substantive conduct that may have 

given rise to a claim or a problem related to the claim. 



 

 

0 = Tribunal does not reference 

 1 = Tribunal references 

Equity – “EquityforPLC” = Equitable, fair, 

just, or reasonable
130

 [12] 

0 = Tribunal does not reference 

 1 = Tribunal references 

Discretion – “DiscretionforPLC” = exercise of 

discretion
131

 [13] 

0 = Tribunal does not reference 

 1 = Tribunal references 

                                                           

130
 The tribunal expressly suggests its decision is based upon 

principles of fairness, justice, equity, appropriateness, or 

reasonableness. As regards PLC, this “reasonableness” may also 

relate to the amount of the fee charged for the PLC. 

131
 The decision is based upon the tribunal’s exercise of discretion. 

“Discretion” is present when there is more than a mere reference to a 

rule that references the possibility of a tribunal exercising discretion; 

rather the award must demonstrate that the tribunal was exercising 

that discretion. 



 

 

 InfDec – “InfDecisionforPLC” = 

Tribunal indicates a desire to make a full 

and informed decision on costs or asks 

for information about costs
 132

 [14] 

0 = Tribunal does not reference 

 1 = Tribunal references 

 Other – “OtherPLCRationale” = some 

other basis for determination
133

 [15] 

0 = Tribunal does not reference 

 1 = Tribunal references 

If the tribunal did not provide any rationale 

(NR), code each of these cells with a 0. 

H. Allocation of Tribunal’s Legal Costs: 

                                                           

132
 This is most likely to occur in the context when a tribunal reserves 

a decision on cost to a later phase or juncture in the case. For 

example, the tribunal may indicate that a cost decision should be 

linked to another stage to make a fair determination about costs 

generally. 

133
 If there is some other basis for determination, coders should 

indicate this in the Coder Comments at the end. 



 

 

As previously indicated, there is a distinction between PLC and the 

tribunal’s costs and expenses. This level will consider how tribunals 

allocate their own costs and expenses for adjudicating the claim. As 

with PLC, the precise definition of the tribunal’s “costs” may vary 

according to the applicable arbitration rules. For the purpose of this 

level, however, the “Tribunals Costs and Expenses” (TCE) refers to 

the costs incurred by the tribunal and the arbitral institution (if any) in 

adjudicating the claims and arguments made by the parties. TCE 

might include, for example, (1) tribunal’s fees, (2) the tribunal’s 

travel expenses, (3) the costs of experts consulted by the tribunal, (4) 

the costs of hearing rooms and transcripts, and (5) the administrative 

expenses of the institution. 

1. Presence of TCE Cost-Shifting Analysis—

“AnalysisTCEPresent”: This variable indicates 

whether the tribunal has addressed the possibility (or 

not) of shifting the TCE. If the tribunal has not 

discussed TCE, code with ND (No Decision) = 88. If 

the tribunal has referred to the TCE but deferred a 

decision or reserved it for the future, code with R = 1. 

If the tribunal has discussed the TCE and has made a 



 

 

decision about whether or not to shift costs, code with 

a D = 2. 

2. Actual TCE Determination—“TCEdecisionN”: For 

those cases where the tribunal has made a decision 

about whether or not to shift costs, this sublevel 

records what decision the tribunal actually made. 

 If the tribunal decided that each party should 

bear one-half of the TCE (i.e., there is no 

shifting of TCE), code with NA = 1. 

 If the tribunal decided that the Claimant should 

pay more than one-half of the TCE, code with 

CC (Claimant Contribution) = 3. 

 If the tribunal decided that the Respondent 

should pay more than one-half of the TCE, 

code with RC (Respondent Contribution) = 

2.
134

 

                                                           

134
 In other words, if Claimant must contribute more than 50% to the 

TCE, the Claimant will be the Contributing Party; likewise, if the 

Respondent must contribute more than 50% to the TCE, the 



 

 

For those cases coded with ND (No Decision = 88) or 

R (reserved = 1), code this cell a period [.] to 

indicate data is not available. 

3. Degree of TCE Determination—DegreeTCE: This 

sublevel looks at the degree to which the tribunal 

shifted the TCE. Irrespective of “TCE Determination”, 

this sublevel records the percentages and amounts of 

the TCE for which the Claimant and Respondent are 

each responsible. 

a. Percentage of Split of TCE 

 “dataAvailableforTCE”: If the tribunal 

does not indicate (or it is impossible to 

calculate) the percentage of Claimant’s or 

Respondent’s responsibility for the TCE, 

code with NA = 88. If the information is 

available, code A = 1. For example, if the 

tribunal states that there will be 75% and 

25% allocation of costs, the percentages 

                                                                                                                                        

Respondent will be the Contributing Party. If parties equally share the 

TCE costs, there is no shift of TCE. 



 

 

are available. Or if it is possible for you 

to calculate the percentages on the basis 

of the TCE amounts awarded, the data is 

available. 

 “ClaimantTCE” and 

“RespondentTCE”: If the information is 

available, code the following two tasks. 

First, record the percentage of the TCE 

for which the Claimant is responsible. 

(For example, if the Claimant must pay 

60% of the TCE, this would be coded as 

60.) Second, record the percentage of the 

TCE for which the Respondent is 

responsible. (For example, if the 

Respondent must pay 40% of the TCE, 

this would be coded as 40) The totals of 

these two percentages should always 

equal 100%. 

For those cases coded with ND (No Decision) or 

R (Reserved), code the “Data 



 

 

Availability,” “Claimant %”, and 

“Respondent %” cells with a period [.] 

to indicate data is not available. 

b. Actual Amount of Determination: 

 AVAILABILITY—

“DataAvailabileforAmountofTCE”: If 

tribunal does not indicate (or it is 

impossible to calculate) the total amount 

for which the respective parties are 

responsible, code with NA = 88. If 

complete information is available code A 

= 1. 

ORIGINAL CURRENCY AND AMOUNT: If the 

information is available, code the 

following pieces of information using the 

currency described in the award. 

 TCE Paid by Claimant: 

1.

 “OriginalCurrencyforCsTCEa

mount” or “OCtype_C_TCE”: 



 

 

First, in 

“OriginalCurrencyforCsTCEamoun

t” record the original currency 

denominating Claimant’s TCE 

obligation. This should, for 

example, be “USD” for U.S. 

Dollars, “GBP” for Great Britian 

Pounds Sterling, “EUR” for Euro, 

“CAD” for Canadian Dollars, 

“CHF” for Swiss Francs, “CZK” 

for Czech Kroner, “EP” for 

Egyptian Pounds, “HUF” for 

Hungarian Forints, “JD” for the 

Jordanian Dinar, “SEK” for 

Swedish Kroner, “YR” for Yemeni 

Rial, “PEN” for Peruvian Nuevo 

Sol, and “UAH” for Ukrainian 

Hryvnia; and a place to write the 

currency in if it is something else. 



 

 

To the extent that there are multiple 

currencies involved, use the first 

stated currency used to calculate 

Claimant’s TCE. For example, if 

there is a TCE amount in 50,000 

SEK and 2,000 EUR, use the SEK 

amount as the primary basis for 

calculating TCE. Similarly, if there 

is a TCE amount in 100,000 USD, 

50,0009 GBP, and 120,000 SEK, 

code these as the “original 

currency” in USD. All conversions 

at even this stage should use: 

http://www.oanda.com/convert/clas

sic. 

2.

 “AmountofTCECpaysOriginal

Currency” or 

“OCamount_C_TCE”: Second, for 

“AmountofTCECpaysOriginalCurr



 

 

ency” record the amount of the 

TCE for which the Claimant is 

responsible. (For example, if the 

Claimant must pay five thousand 

U.S. dollars, this would be coded 

by recording: (1) USD in the 

currency column and (2) 5000 in 

the C Pays column.) 

3.

 “CommonCurrencyUSDofCsT

CEamount” or “CTCE_CPI”: If 

the information is available, values 

should be recorded in their original 

U.S. dollar amounts. If the original 

currency was not in U.S. dollars, 

the currency should be converted 

from its currency into U.S. dollars 

as at the date of the award. Where 

possible, the currency conversion 

should be based upon figures from 



 

 

the FX Converter available at 

http://www.oanda.com/convert/clas

sic using the interbank rate. 

4. Common Currency of Claimant’s 

TCE Amount—Adjusted for 

Inflation—“CTCE_ CPI”: Coders 

need not code this variable as it 

will be coded by W&L Law 

Library. This variable adjusts the 

Common Currency of Claimant’s 

PLC 

(CommonCurrencyofCsTCEAmou

nt) for inflation using the 

Consumer Price Index (CPI) 

provided by the Minneapolis U.S. 

Federal Reserve: 

http://www.minneapolisfed.org/. 

The date of the award and January 

1, 2011, were used as the days for 

the conversion to adjust the award 



 

 

for inflation according to USD 

values in 2011. For statistical 

analyses, Professor Franck 

transformed claimants’ TCE and 

TCE-adjusted for inflation to 

address potential skewing using 

standard practices; see 

http://psych.unl.edu/psycrs/941/ind

ex.html, looking for trimmed, 

winsorized, and logged versions of 

the data. Syntax for those 

transformations is available in the 

file: “G3 – Syntax for cleaning 

USD and CPI.sps.” 

 TCE Paid by Respondent: 

1.

 “OriginalCurrencyforRsTCEa

mount”or “OCtype_R_TCE”: 

First, in 

“OriginalCurrencyforRsTCEAmou



 

 

nt” record the original currency 

denominating Respondent’s TCE 

obligation. This should, for 

example, be “USD” for U.S. 

Dollars, “GBP” for Great Britian 

Pounds Sterling, “EUR” for Euro, 

“CAD” for Canadian Dollars, 

“CHF” for Swiss Francs, “CZK” 

for Czech Kroner, “EP” for 

Egyptian Pounds, “HUF” for 

Hungarian Forints, “JD” for the 

Jordanian Dinar, “SEK” for 

Swedish Kroner, “YR” for Yemeni 

Rial, “DKK” for Danish Kroner, 

“PEN” for Peruvian Nuevo Sol, 

and “UAH” for Ukrainian Hryvnia, 

and a place to write the currency in 

if it is something else. 

To the extent that there are multiple 

currencies involved, use the first 



 

 

stated currency used to calculate 

Respondent’s TCE. For example, if 

there is a TCE amount in 50,000 

SEK and 2,000 EUR, use the SEK 

amount as the primary basis for 

calculating TCE. Similarly, if there 

is a TCE amount in 100,000 USD, 

50,0009 GBP and 120,000 SEK, 

code these as the “original 

currency” in USD. All conversions 

at even this stage should use: 

http://www.oanda.com/convert/clas

sic. 

2.

 “AmountofTCERpaysOriginal

Currency” or 

“OCamount_R_TCE”: Second, for 

“AmountofTCERpaysOriginalCurr

ency”, record the amount of the 

TCE for which the Respondent is 



 

 

responsible. (For example, if the 

Respondent must pay ten thousand 

Swedish Kroner, this could be 

coded by recording: (1) SEK in the 

currency column, and (2) 10,000 in 

the R Pays column). 

3.

 “CommonCurrencyUSDofRsT

CEamount” or “CC_R_TCE”: If 

the information is available, values 

should be recorded in their original 

U.S. dollar amounts. If the original 

currency was not in U.S. dollars, 

the currency should be converted 

from its currency into U.S. dollars 

as of the date of the award. Where 

possible, the currency conversion 

should be based upon figures from 

the FX Converter available at 



 

 

http://www.oanda.com/convert/clas

sic using the interbank rate. 

4. Common Currency of 

Respondent’s TCE Amount—

Adjusted for Inflation—“RTCE_ 

CPI”: Coders need not code this 

variable as it will be coded by 

W&L Law Library. This variable 

adjusts the Common Currency of 

Respondent’s PLC 

(CommonCurrencyofRsTCEAmou

nt) for inflation using the 

Consumer Price Index (CPI) 

provided by the Minneapolis U.S. 

Federal Reserve: 

http://www.minneapolisfed.org/. 

The date of the award and January 

1, 2011, were used as the days for 

the conversion to adjust the award 

for inflation according to USD 



 

 

values in 2011. For statistical 

analyses, Professor Franck 

transformed respondents’ TCE and 

TCE adjusted for inflation to 

address potential skewing looking 

for trimmed, winsorized, and 

logged versions of the data. Syntax 

for those transformations is 

available in the file: “G3 – Syntax 

for cleaning USD and CPI.sps.” 

For those cases coded with ND (No 

Decision) or R (Reserved), code 

the “Data Availability,” 

“Currency,” “C Pays” and “R 

Pays” cells with a period [.] to 

indicate data is not available. 

4. Reasoning for TCE Determination—TCEReasoning: 

This level indicates the tribunal’s stated basis for its 

TCE determination. These variables will consider the 

factors that influenced the tribunal’s conclusion. 



 

 

a. Presence of Legal Authority—

“AuthorityPresentforTCE”: This level records 

whether the tribunal expressly referred to 

textual legal authority as support for its TCE 

determination. If the tribunal did not cite any 

legal authority (defined below) to support its 

decision, code with NA – no authority = 0. If 

the tribunal did cite to legal authority, code 

with AP – authority present = 1. Make sure to 

check this level against the actual text of the 

authority cited to make sure that the authority 

cited provides actual support for the TCE 

determination. It may be possible that the 

authority referred to addresses PLC—but not 

TCE—and therefore authority for TCE 

decisions may be lacking. 

If the tribunal did cite legal authority (AP), this 

sublevel looks at what the tribunal referenced. 

Coders should code any and all that apply and 

confirm that the authority applies by checking 



 

 

the authority cited to make sure it supports the 

proposition for the TCE decision. 

ICSID-C – “ICSIDCforTCE” = Award cites or 

refers to ICSID Convention [1] 

0 = Tribunal does not reference 

 1 = Tribunal references 

ICSID-AR – “ICSIDARforTCE” = Award 

cites or refers to ICSID Arbitration Rules 

[2] 

0 = Tribunal does not reference 

 1 = Tribunal references 

ICSID/AF – “ICSIDAFforTCE” = Award cites 

or refers to ICSID Additional Facility 

Rules [3] 

0 = Tribunal does not reference 

 1 = Tribunal references 

SCC – “SCCforTCE” = Award cites or refers 

to SCC Arbitration Rules [4] 

0 = Tribunal does not reference 

 1 = Tribunal references 



 

 

UNCITRAL – “UNCITRALforTCE” = 

Award cites or refers to UNCITRAL 

Arbitration Rules [5] 

0 = Tribunal does not reference 

 1 = Tribunal references 

BIT – “BITforTCE” = Award cites or refers to 

the procedural dispute settlement terms 

of the underlying bilateral or multilateral 

investment treaty
135

 [6] 

0 = Tribunal does not reference 

 1 = Tribunal references 

BITAwards – “BITAwardsforTCE” = Award 

cites or refers to other awards from 

previous investment treaty arbitration 

tribunals [7] 

                                                           

135
 Coders should code “BITforTCE” as present if the tribunal makes 

express reference to explicit text within a BIT or references the lack 

of guidance in a BIT for guiding its TCE assessment. For example, in 

Romak v. Uzbekistan (Award 203), paragraph 244 relies upon the 

BIT’s silence to assess costs. 



 

 

0 = Tribunal does not reference 

 1 = Tribunal references 

IntlTribunals – “IntlTribunalsforTCE” = 

Award cites or refers to decisions from 

other international tribunals (i.e., Iran-

U.S. Claims Tribunal, International Court 

of Justice, Mixed Claims Commissions, 

etc.) that do not involve investment 

treaties [8] 

0 = Tribunal does not reference 

 1 = Tribunal references 

NC – “NCforTCE” = Award cites to or 

references judgments from national 

courts [9] 

0 = Tribunal does not reference 

 1 = Tribunal references 

Other – “OtherTCEAuthority” = Award cites 

to or references other forms of legal 

authority. Such other authority might 



 

 

include a reference to legal scholarship 

[10] 

0 = Tribunal does not reference 

 1 = Tribunal references 

If the tribunal did not cite to legal authority 

(NA), code each of these cells with a 0. 

b. Rationale—“RationalePresentforTCE”: This 

level is identifying the factors influencing the 

tribunal’s TCE determinations.
136

 If the tribunal 

                                                           

136
 Simply mentioning a factor does not mean that it is a factor 

“influencing” the tribunal’s TCE determination. Rather, the factor 

must affect the tribunal’s ultimate determination about how it 

addresses the cost. For example, if a tribunal mentions that it is 

impressed with counsel’s professionalism at some point in the 

decision—but does not indicate in its analysis that the professionalism 

affects its decision on costs—it is not part of the tribunal’s rationale. 

Similarly, if a tribunal indicates that the novelty of an issue may be 

important but that, in this particular case, it does not affect their 

decision on costs, the novelty does not “influence” the tribunal’s TCE 

determination. 



 

 

did not provide any rationale to support its 

decision, code with NR – no rationale = 0. If 

the tribunal did cite to legal authority, code 

with RP – rationale present = 1. 

If the tribunal did provide a rationale (RP), this 

sublevel looks at what the express basis of the 

tribunal’s decision on costs. It evaluates the 

express text of the award to determine what 

factors impact cost determinations. Coders 

should code any and all that apply. 

LoserPays – “LoserPaysforTCE” = Loser pays 

rationale
137

 [1] 

0 = Tribunal does not reference 

 1 = Tribunal references 

RewardWin – “RewardWinforTCE” = 

Rewarding winning party (making 

winner whole)
138

 [2] 

                                                           

137
 The tribunal expresses a desire to have the loser pay for making 

losing arguments. 



 

 

0 = Tribunal does not reference 

 1 = Tribunal references 

Welamson – “WelamsonforTCE” = The 

parties’ relative success (won some 

arguments – lost others)
139

 [3] 

                                                                                                                                        

138
 The tribunal discusses a need to reward the winning party for 

making winning arguments and/or compensate the winner and making 

them whole for either: (1) needing to expend legal fees to fully 

compensate their losses, or (2) put the party in the position they 

would have been but for the need to bring the claim. 

139
 The tribunal acknowledges that the parties each won and lost some 

arguments and is making the TCE determination on the basis of the 

parties’ relative success. This is based upon the work of Lars 

Welamson, which “holds that costs should be allocated inter partes 

on a sliding scale proportionate to the assessment by the [tribunal] of 

the claims made by the parties . . . .” <<<REFO:JART>>>J. Gillis 

Wetter & Charl Priem, Costs and Their Allocation in International 

Commercial Arbitrations, 2 AM. REV. INT’L ARB. 249, 274 

(1991)<<<REFC>>>. 



 

 

0 = Tribunal does not reference 

 1 = Tribunal references 

DeterIB – “DeterIBforTCE” = Deter 

inappropriate behavior
140

 [4] 

0 = Tribunal does not reference 

 1 = Tribunal references 

EncourageAB – “EncourageABforTCE” = 

Encourage appropriate behavior
141

 [5] 

                                                           

140
 The tribunal expresses a desire to prevent or sanction inappropriate 

behavior including: (1) bad faith conduct in administering the 

proceedings, (2) poor pleadings or proof, (3) delays in making 

arguments, (4) inefficient administration of the arbitration, (5) 

repetitive or unfounded conduct, (6) unwillingness to produce 

documents, (7) reliance on annulled cases, or (8) lack of cooperation 

with the tribunal. 

141
 The tribunal expresses a desire to reward appropriate behavior by 

parties. This may include: (1) professionalism of parties and their 

attorneys, (2) constructive nature of parties’ pleadings or proof, (3) 

efficiency in making arguments, (4) efficiency in the administration 

of the arbitration, and (5) the absence of inappropriate behavior. 



 

 

0 = Tribunal does not reference 

 1 = Tribunal references 

Settlement – “SettlementforTCE” = Party 

settlement efforts
142

 [6] 

0 = Tribunal does not reference 

 1 = Tribunal references 

Novelty – “NoveltyforTCE” = Novelty or 

challenge of establishing claim
143

 [7] 

0 = Tribunal does not reference 

 1 = Tribunal references 

PublicInt – “PublicIntforTCE” = Public 

importance of claim
144

 [8] 

                                                           

142
 The tribunal expresses a desire to be influenced by or consider (1) 

references that parties have made settlement efforts whether through 

mediation, negotiation, or some other facilitative process; or (2) the 

parties’ recorded settlement agreement. 

143
 The tribunal indicates that the type of claim or argument made is 

novel and/or challenging to establish. 



 

 

0 = Tribunal does not reference 

 1 = Tribunal references 

StareDecisis – “StareDecisisforTCE” = 

Adherence to precedent
145

 [9] 

0 = Tribunal does not reference 

 1 = Tribunal references 

PartyEquality – “PartyEqualityforTCE” = 

Inequality of the parties
146

 [10] 

0 = Tribunal does not reference 

 1 = Tribunal references 

                                                                                                                                        

144
 The tribunal indicates that the public, issues of policy, or matters 

of public importance are implicated by the claim and/or the issues 

raised in the arbitration. 

145
 Beyond simple reference to precedent, this sublevel should be 

coded where the tribunal expresses an interest in adhering to 

established precedent and principles of stare decisis (i.e., treating like 

cases alike), or analyzes the application of or distinctions from 

previous investment treaty awards. 

146
 The tribunal references the inequalities between the parties, 

whether based upon power, size, or finances. 



 

 

Substantive – “SubstantiveforTCE” = 

Tribunal expresses concern with party 

conduct related to underlying substantive 

dispute
147

 [11] 

0 = Tribunal does not reference 

 1 = Tribunal references 

Equity – “EquityforTCE” = Equitable, fair, 

just, or reasonable
148

 [12] 

0 = Tribunal does not reference 

 1 = Tribunal references 

Discretion – “DiscretionforTCE” = exercise of 

discretion
149

 [13] 

                                                           

147
 This might include, for example, a tribunal suggesting that parties 

are winning/losing based upon procedural issues (i.e., burdens of 

proof or evidentiary rules) or tribunals are concerned about the 

inappropriate nature of a party’s substantive conduct that may have 

given rise to a claim or a problem related to the claim. 

148
 The tribunal expressly suggests its decision is based upon 

principles of fairness, justice, equity, appropriateness, or 

reasonableness. 



 

 

0 = Tribunal does not reference 

 1 = Tribunal references 

 InfDec – “InfDecforTCE” = Tribunal 

indicates a desire to make a full and 

informed decision on costs or asks for 

information about costs
150

 [14] 

0 = Tribunal does not reference 

 1 = Tribunal references 

 Other – “OtherTCERationale” = some 

other basis for exercising discretion [15] 

                                                                                                                                        

149
 The decision is based upon the tribunal’s exercise of discretion. 

“Discretion” is present when there is more than a mere reference to a 

rule that references the possibility of a tribunal exercising discretion; 

rather the award must demonstrate that the tribunal was exercising 

that discretion. 

150
 This is most likely to occur in the context when a tribunal reserves 

a decision on cost to a later phase or juncture in the case. For 

example, the tribunal may indicate that a cost decision should be 

linked to another stage to make a fair determination about costs 

generally. 



 

 

0 = Tribunal does not reference 

 1 = Tribunal references 

If the tribunal did not provide a rationale (NR), 

code each of these cells with a 0. 

I. Computing New Variables related to PLC and TCE 

1. “TotalPLCAuthority”—Total number of authorities 

cited: Coders need not code this variable as it will be 

created at the end by BOSR. This variable computes 

the total number of authorities cited for PLC decisions. 

 compute Total PLC Authority=ICSIDCforPLC 

+ ICSIDARforPLC + ICSIDAFforPLC + 

SCCforPLC + UNCITRALforPLC + 

BITforPLC + BITAwardsforPLC + 

IntlTribunalsforPLC + NCforPLC + 

OtherforPLC 

2. “TotalPLCRational”—Total number of rationales for 

PLC decision: Coders need not code this variable as it 

will be created at the end by BOSR. This variable 

computes the total number of rationales that were used 

in the tribunal’s PLC analysis. 



 

 

 compute TotalPLCRational = LoserPaysforPLC 

+ RewardWinforPLC + WelamsonforPLC + 

DeterIBforPLC + EncourageABforPLC + 

SettlementforPLC + NoveltyforPLC + 

PublicIntforPLC + StareDecisisforPLC + 

PartyEqualityforPLC + SubstantiveforPLC + 

EquityforPLC + DiscretionforPLC + 

InfDecisionforPLC + OtherPLCRationale. 

3. “TotalTCEAuthority”—Total number of authorities 

cited for TCE: Coders need not code this variable as it 

will be created at the end by BOSR. This variable 

computes the total number of pieces of authority that 

were used in the tribunal’s TCE analysis. 

 compute TotalTCEAuthority=ICSIDCforTCE 

+ ICSIDARforTCE + ICSIDAFforTCE + 

SCCforTCE + UNCITRALforTCE + 

BITforTCE + BITAwardsforTCE + 

IntlTribunalsforTCE + NCforTCE + 

OtherforTCE 



 

 

4. “TotalTCERational”—Total number of rationales for 

TCE: Coders need not code this variable as it will be 

created at the end by BOSR. This variable computes 

the total number of rationales that were used in the 

tribunal’s TCE analysis. 

 compute TotalTCERational = 

LoserPaysforTCE + RewardWinforTCE + 

WelamsonforTCE + DeterIBforTCE + 

EncourageABforTCE + SettlementforTCE + 

NoveltyforTCE + PublicIntforTCE + 

StareDecisisforTCE + PartyEqualityforTCE + 

SubstantiveforTCE + EquityforTCE + 

DiscretionforTCE + InfDecisionforTCE + 

OtherTCERationale. 

5. “TotalPLC”—Total PLC alleged by Claimant and 

Respondent lawyers: This variable computes the total 

amount the parties’ lawyers claimed in connection 

with their lawyer fees and related expert fees. This 

variable will be marked as “.” where one or both of the 

parties PLC amounts is unavailable. This variable is 



 

 

otherwise computed as: COMPUTE 

TotalPLC=CCCTPLC + RCCTPLC. 

 Total PLC adjusted for inflation—

TotalPLC_CPI: This variable is the sum of the 

individual parties’ PLC amounts adjusted for 

inflation. It was computed by SPSS as: 

COMPUTE TotalPLC_CPI=Cplc_CPI + 

Rplc_CPI.
151

 For statistical analyses, Professor 

Franck transformed parties’ Total PLC and 

inflation-adjusted total PLC to address potential 

skewing using standard practices, looking for 

trimmed, winsorized, and logged versions of 

the data. Syntax for those transformations is 

                                                           

151
 The only variation to this was Pope & Talbott v. Canada, where 

there was a later discovered a currency conversion error. The 

TotalPLC became US$7,776,821.78, which reflects the original CPI-

adjusted for investor’s counsel of US$4,726,423.48 + the new 2018 

inflation-adjustment for respondents’ counsel of US$3,050,398.30. 

See supra note 114. 



 

 

available in the file: “G3 – Syntax for cleaning 

USD and CPI.sps.” 

6. “TotalPaidTCE”—Total Amount of TCE Paid to 

Tribunal by Claimant and Respondent: Coders need 

not code this variable as it will be created at the end 

by BOSR. This variable computes the total amount the 

parties paid to the tribunal in respect of its costs and 

expenses (TCE). It is computed as: Compute 

TotalPaidTCE = 

CommonCurrencyUSDofCsTCEamount + 

CommonCurrencyUSDofRsTCEamount. 

 Total TCE Amount—Adjusted for Inflation—

“TCEtotal_ CPI”: Coders need not code this 

variable as it will be coded by W&L Law 

Library. This variable adjusts the 

TotalPaidTCE variable for inflation using the 

Consumer Price Index (CPI) provided by the 

Minneapolis U.S. Federal Reserve: 

http://www.minneapolisfed.org/. The date of 

the award and January 1, 2011, were used as 



 

 

the days for the conversion to adjust the award 

for inflation according to USD values in 2011. 

For statistical analyses, Professor Franck 

transformed Total TCE and inflation-adjusted 

total TCE to address potential skewing using 

standard practices, looking for trimmed, 

winsorized, and logged versions of the data. 

Syntax for those transformations is available in 

the file: “G3 – Syntax for cleaning USD and 

CPI.sps.” 

7. “ProportionCosts”—Comparing the proportion of 

PLC versus TCE Costs: This variable is calculated by 

comparing the raw common currency amounts of the 

PLC total versus the TCE total to create a percentage. 

Where complete information is not available on the 

full PLC and the full TCE amounts from all lawyers 

and the tribunal, this will be coded as “.” [system-

missing]. The variable is calculated as: COMPUTE 

ProportionCosts=TotalPaidTCE/TotalPLC. 



 

 

8. “Anyshift”—This variable will compute whether any 

element of the award results in cost-shifting. Using 

“plcN” and “TCEdecisionN”, if either variable has a 

value of 2 or 3, the new variable will be coded as “1” 

(some form of cost-shifting present). If neither variable 

involves cost-shifting (i.e., both variables have a value 

of 1, the new variable will be coded as “0” (no cost-

shifting for either PLC or TCE). 

9. “PartyShift”—This variable will compute whether any 

element of the case results in cost-shifting and identify 

which party is liable for the shift. Using “plcN” and 

“TCEdecisionN”, if either variable has a value of 2, the 

new variable will be coded as “2” (some form of cost 

shifting onto the Respondent). Using “plcN” and 

“TCEdecisionN”, if either variable has a value of 3, the 

new variable will be coded as “3” (some form of cost 

shifting onto the claimant). If neither variable involves 

cost-shifting (i.e., both variables have a value of 1, the 



 

 

new variable will be coded as “0” (no cost-shifting for 

either PLC or TCE).
152

 

10. “NetShift”— This variable will compute a new 

variable to consider the net cost result in the case. In 

theory, there are seven different permutations of cost 

outcomes. Using “plcN” and “TCEdecisionN” (tceN 

for this shorthand)—which indicates, both for PLC and 

TCE, which party is responsible for which cost 

element—this variable calculates the outcome in the 

case. [NB: for both variables 0=no shift; 1=respondent 

contribution; 2=claimant contribution.] 

                                                           

152
 For the purposes of this variable, the second costs award (Award 

262) related to costs for an arbitrator challenge in HICEE v. Slovak 

Republic was coded in connection with the first award. The first 

award (Award 254) reflects that there was a Claimant Contribution on 

the cost shift. Award 254 involved parties paying their own way on 

PLC and a claimant contribution on TCE. Award 262 involved the 

tribunal’s failure to make a statement on PLC but a claimant 

contribution on TCE. The two Eastern Sugar v. Czech Republic 

awards (Award 128 and 130) were coded separately for this variable. 



 

 

 1: Claimant pays: (a) PLC shift and (b) 

more than 50% of TCE 

[plcN=3 + tceN=3] 

 2: Respondent pays: (a) PLC shift and (b) 

more than 50% of TCE 

[plcN=2 + tceN=2] 

 3: No PLC Shift and TCE Shared Equally 

[plcN=1 + tceN=1]
153

 

 4: No PLC Shift, but Claimant pays more 

than 50% of TCE 

[plcN=1 + tceN=3]
154

 

 5: No PLC Shift, but Respondent pays 

more than 50% of TCE 

                                                           

153
 Impreglio v. Pakistan (Award 179) is the discontinuance and only 

refers to TCE that is not shifted; as there is no statement on attorney’s 

fees, it is presumed that this follows the pay-your-own-way model. 

The earlier jurisdiction award (Award 83) reserved costs. 

154
 For the purposes of this variable, HICEE was coded only once 

(Award 254) given the reasons identified in footnote 150. 



 

 

[plcN=1 + tceN=2] 

 6: Claimant pays PLC Shift, but TCE 

shared equally 

[plcN=3 + tceN=1] 

 7: Respondent pays PLC Shift, but TCE 

shared equally 

[plcN=2 + tceN=1] 

 8: Tribunal shifts PLC to respondent, but 

then shifts TCE to Claimant
155

 

[plcN=2 + tceN=3] 

                                                           

155
 There is a theoretical possibility of a tribunal shifting either the 

PLC or TCE to one party, but then shifting the other cost variable to 

the other party. This type of scenario only occurred once in the 

dataset, namely in Eastern Sugar v. Czech Republic, where in two 

separate awards the tribunal required the respondent to contribute to 

PLC but then required the claimant to contribute to TCE. [NB: For 

this reason, only one of the Eastern Sugar awards was coded to 

reflect this.] 



 

 

 9: Tribunal shifts PLC to claimant, but 

then shifts TCE to respondent. 

[plcN=3 + tceN=2] 

J. Coder’s Qualitative Comments, Notes and Questions. Use 

the cell (highlighted in light yellow) to make any appropriate 

annotations or questions about the case. This might be used, for 

example, to: (1) record any coding concerns or ambiguities, (2) 

highlight issues of particular interest, or (3) make notes for future use 

related to, for example, “Other” categories. 

III. CODING PROCESS 

A. The Codebook 

This compiled Codebook is based upon the original draft codebook 

from December 14, 2006, and the addendum that was created during 

the process of transferring the initial coding of data into a useable 

format in SPSS. These materials, namely the original draft and the 

derivative data, are available at: 

https://law2.wlu.edu/faculty/page.asp?pageid=1185.  

In addition to recoding variables into numerical (rather than 

string) format to increase the ease of conducting statistical analysis, 

https://law2.wlu.edu/faculty/page.asp?pageid=1185


 

 

the original draft codebook was supplemented in the spring of 2009 to 

include additional variables. These substantive variables included: 

(1) Variable to distinguish between Generation1 and 

Generation2 of the database 

(2) Award Date: expanding to specifically add month and 

date 

(3) Request Date: adding variable for month, day, and year 

of Request for Arbitration 

(4) Final Hearing Date: adding variable for the month, 

day, and year of the final hearing day of the relevant 

award 

(5) Time Calculation: counting number of months between 

case filing and final award 

(6) Investor Nationality: calculating investor nationality 

and development background 

(7) Latin American variables for investor: considering 

investor association with Latin America 

(8) Place: providing city and state of legal place of 

arbitration 



 

 

(9) Arbitrators: Information about arbitrator appointment 

process, nationality, gender, development background, 

relationship with Latin America, and overall 

background of tribunal 

(10) Third parties: information about third parties involved 

in disputes 

(11) Law firms involved in award for investor: number of 

entities, in-house versus external, and number of 

individuals at each entity 

(12) Law firms involved in award for Respondent: number 

of entities, in-house versus external, and number of 

individuals at each entity 

(13) Separate opinions by arbitrators: types of opinions and 

number 

(14) Determinations about pre-award interest 

(15) Percentage of success for Claimants [comparing 

amounts claimed and awarded] 

(16) Cross-claims and counterclaims raised by Respondents 

(17) Amounts claimed and awarded by Respondents 

(18) Percentage of success for Respondents 



 

 

(19) Total amounts of PLC for Claimants and Respondents 

(20) Partial PLC and TCE amounts 

B. Coder Training 

Coder training for the first generation of the data was based upon the 

2006 Code Book (“Code Book—November 2006 Version.doc”), 

which was used to code awards in connection with the 2006 Charts, 

publicly available cases, and a color-coded Excel spreadsheet. The 

pilot for inter-coder reliability, coding of the data, assessment of inter-

coder reliability, and other training of the coders is detailed in that 

2006 Code Book. (The Code Book was later supplemented by the 

addendum that created variables based upon computations, 

transformations and recoded variables that came about after the initial 

coding was complete in November 2006. See 

https://law2.wlu.edu/faculty/page.asp?pageid=1185.) 

Professor Franck developed the 2009 Codebook in 

conjunction with the 2006 Code Book and BOSR for Generation 2 

Coding. Generation 2 coding consisted of three coders: (1) Gene 

Hamilton, (2) Brandon Hasbrouck, and (3) Jason Ratigan. Generation 

3 coding consisted of two coders: (1) Professor Franck and (2) Jason 

Ratigan. 

https://law2.wlu.edu/faculty/page.asp?pageid=1185


 

 

For the Generation 2 coders’ initial training, Professor Franck 

provided doctrinal background in a preliminary meeting with RAs in 

the first week of May 2009. She provided a background on 

international investment agreements (IIAs) and investor-state dispute 

settlement (ISDS). She provided a basic background on substantive 

investment rights and investment treaty arbitration (ITA). She 

indicated that the precision that will be required for the coding of 

research in this area is fundamental. She recommended that all coders 

read her article in the Fordham Law Review to have the requisite 

doctrinal background about these areas. [NB: Jason Ratigan and Gene 

Hamilton had already been assigned to read this article in connection 

with their participation in Professor Franck’s International Economic 

Law and Trade Regulation class.] Professor Franck also handed hard 

copies of her North Carolina article to all coders and assigned them to 

read the article to prepare for the summer coding process. 

Initial training of coders was conducted on July 3, 2009. 

1. Coders will be reminded of the fundamental doctrine 

provided in the April 2009 meeting. This will include: 



 

 

a. Reminders about what an IIA (International 

Investment Agreement or Bilateral Investment 

Treaty) is; 

b. Reminders about what ISDS (Investor State 

Dispute Settlement) is; and 

c. Reminders about what ITA (Investment Treaty 

Arbitration) is. 

2. Coders will be reminded of the need for absolute 

precision and accuracy in terms of data coding. This 

will include an explanation of: 

a. The unit of study: namely publicly available 

arbitration awards; 

b. What it means to be “public”; 

c. What it means to be an “award”—as opposed to 

another decision that is part of the life cycle of 

ITA; 

d. What it means to be a “case”—that is, that there 

can be multiple awards in different cases; and 

e. What are the different phases of a dispute 

(jurisdiction, merits, quantum and cost). 



 

 

3. Coders will be introduced to and provided with copies 

of the fundamental documents that will be required for 

the coding process, namely: 

a. The 2012 / Generation 3 Codebook [for 

Generation 3 research] 

b. The 2012 / Generation 3 Chart [for Generation 

3 research] 

c. The 2009 Code Book 

d. The Award Spreadsheet [i.e., listing of 

locations of public awards] 

e. The 2009 Chart 

f. The 2006 Chart 

g. Country Spreadsheet [i.e., listing of all official 

names of countries involved at various phases 

in the study including: investors, countries, 

arbitrators, seat of arbitration, and background 

information on third parties] 

h. Status Spreadsheet [i.e., the public listing of 

awards that are nonpublic, cases that have been 

finalized through settlement agreements, cases 



 

 

that have been settled or discontinued, and 

cases that are ongoing] 

i. Hard copies of relevant arbitration rules (SCC, 

UNCITRAL, ICC, and LCIA) 

4. Coders will be introduced to the fundamental 

electronic sources that will be required for coding, 

including: 

a. The BOSR web-based interface for coding 

b. The location of publicly available awards 

including: (1) Andrew Newcombe’s site at 

http://ita.law.uvic.ca/, (2) 

investmentclaims.com at 

http://investmentclaims.com, (3) ICSID at 

http://icsid.worldbank.org/ICSID/FrontServlet?

requestType=CasesRH&actionVal=ListCases, 

and (4) UNCTAD at http://www.unctad.org/iia-

dbcases/. 

c. The availability of the Westlaw database 

(Appleton-ISR) 



 

 

d. The importance of primary reliance on the 

actual text of the real awards (available on the 

Andrew Newcombe, ICSID and UNCTAD 

sites). 

As with the first generation of research, the first case that the coders 

will go through is EnCana v. Ecuador. Professor Franck and all 

coders will go through this case together. 

Following the protocol established during the first round of 

training in the first generation of research, which included random 

selection of awards, Generation 2 coders were then asked to code the 

following awards from the first generation database: (1) Award 95: 

Bayindir Insaat v. Pakistan, (2) Award 87: CMS v. Argentina, (3) 

Award 70: MTD Equity v. Chile, (4) Award 63: CCL v. Kazakhstan, 

(5) Award 37: Link Trading v. Molodova, and (6) Award 28: Pope & 

Talbott v. Canada. If the coders have over 94% accuracy (i.e., their 

coding decisions comport with what was actually coded in the 

database), then they can proceed to randomly coding actual cases. In 

this case, the requisite degree of accuracy was not apparent. Results 

of the various coding decisions and discrepancies are available in the 



 

 

document “TestData_072209ac_SFtoReview.xlsx” that is available at 

“G://EMPIRICAL Research – Costs/Training Materials for Coders”. 

If a second round of training is necessary, coders will code the 

following cases that were also selected for coding (after random 

selection) during the second round of coding training in the first 

generation research: (1) Award 64: Enron v. Argentina, (2) Award 81: 

Plama v. Bulgaria, (3) Award 1: AAPL v. Sri Lanka, (4) Award 70: 

MTD v. Chile, (5) Award 56: Generation Ukraine v. Ukraine, and (6) 

Award 58: Azurix v. Argentina. If the coders have over 95% accuracy 

(i.e., their coding decisions comport with what was actually coded in 

the database), then they can proceed to randomly coding actual cases. 

If a third round of training is necessary, coders will code the 

following cases that were also selected for coding (after random 

selection) during third round of coding training in the first generation 

research: (1) Award 92: Iurii Bogdanov v. Moldova, (2) Award 44: 

UPS v. Canada, (3) Award 87: CMS v. Argentina, (4) Award 1: AAPL 

v. Sri Lanka, (5) Award 30: CME v. Czech Republic, and (6) Award 

82: Petrobart v. Kyrgyz Republic. If the coders have over 94% 

accuracy (i.e., their coding decisions comport with what was actually 



 

 

coded in the database), then they can proceed to randomly coding 

actual cases. 

The two different G1 coders included Professor Franck and 

Melanie Neely (a JD/PhD Student at the University of Nebraska and 

research assistant to Professor Franck). Before live data was coded, 

there was a 98% degree of inter-coder reliability. 

For the three different G2 coders, an inter-coder reliability rate 

of 93% was the maximum degree of reliability obtained. 

For G3 coders, both coders had been previously trained and 

engaged in the coding and inter-coder reliability assessments of the 

data. 

C. Coding the Data 

Before the Generation 2 and Generation 3 data is coded, BOSR will 

create an independent list of randomized cases for each coder. Every 

coders should then code every single case for every single variable in 

the order in which the cases were randomized. 

Generation 1 coding [initial variables] occurred by hand 

during fall 2006. Generation 2 coding via a web-based interface 

designed by BOSR occurred during the summer and fall of 2009. 

Generation 1 coding [supplementing old dataset with new variables] 



 

 

occurred in the fall of 2011 via the web-based interface. Generation 3 

coding occurred during summer 2012 via the web-based interface. 

After coding was completed, inter-coder reliability meetings must 

occur to address every coding variation and ascertain a code mutually 

agreed by all coders. 

D. Rechecking Inter-Coder Reliability 

For every round of coding (whether G1, G2, or G3), there must be an 

assessment of where there are possibilities of variation among the 

coders. Thereafter a meeting, or series of meetings, must occur to 

resolve the discrepancies and agree upon a mutually acceptable 

coding assessment that complies with this Codebook and previous 

coding assessments. When necessary, coding conventions have been 

adopted (and typically incorporated into this Codebook and/or the 

BOSR online coding interface for compliance by future researchers) 

to ensure that the conventions are uniformly applied throughout the 

coding process and across data generations. 

Only after there is an agreed code for every discrepancy is a 

variable deemed finally coded. By this process, inter-coder reliability 

is both assessed and preserved to create complete agreement amongst 

coders for all coding assessments. 



 

 

For Generation 1 [initial variables], inter-coder reliability 

meetings occurred in person in Lincoln, Nebraska, during November 

2006. For Generation 2, inter-coder reliability meetings occurred in 

person in Lexington, Virginia, and via Skype during April and May 

2010. For Generation 1 [supplementing old dataset with new 

variables], inter-coder reliability meetings occurred via Skype in 

February 2012. For Generation 3, inter-coder reliability meetings 

occurred in August 2012. 

In Generation 1 [initial variables] coding, there were 102 

awards and 93 raw variables; out of the 9,486 raw codes there were 

234 disagreements and 9,252 agreements (G1-original 97.5% with 

two coders). After BOSR changed the interface in 2009, data was 

gathered and variables counted in a new way. In Generation 2 coding, 

there were 80 awards coded with 266 raw variables, leading to 21,280 

raw codes; raw G2 codes contained 1,308 disagreements and 19,972 

agreements (93.84% for G2 with three coders). In Generation 1 

[supplementing old dataset with G2-based new variables] there 102 

awards coded for 135 new variables, which led to 13,770 raw codes; 

for the new G1 data, there were 732 disagreements and 13,038 

agreements (94.68% for G1 data with two coders). In Generation 3 



 

 

coding, there were 90 awards coded with 266 raw variables, leading 

to 23,940 raw codes; raw G3 codes contained 1,325 disagreements 

and 22,615 agreements (95% for G3 data with two coders). This 

means that, overall out of 68,476 raw codes, there were 3,599 

disagreements and 64,877 agreements that required resolution to 

reach a mutually agreed code, which is a pre-meeting inter-coder 

reliability rate of 94.74%.
156

 

After the inter-coder reliability sessions that resulted in 

changes to the Codebook to make the coding consistent across the 

generations of data and across the cases, the agreement created an 

inter-coder reliability rate of 100%. 

                                                           

156
 For data generated after 2009, the BOSR interface permitted the 

creation of “detail” related variables—such as “ChairInfo_1” that 

were used for researchers to leave breadcrumbs to make verification 

and clarification easier during the inter-coder reliability process. 

Where these variables were not present in the final dataset and were 

not created to assess inter-coder reliability (but rather facilitate the 

process of fact-checking), they were not included in the assessment of 

inter-coder reliability. 



 

 

BOSR was responsible for integrating the [different] data sets. 

Except in those cases where coding was done by the W&L Law 

Library (i.e., DispositionN, CPI adjustments to financial data and 

development status codes related to the status at the time of the 

award, BOSR was also responsible for generating variables that 

derived from raw agreed codes in conformity with the protocols 

identified in this Code Book. 

IV. APPENDICES WITH NUMERICAL VALUES: 

ARBITRATORS AND NATIONALITY 

A. APPENDIX 1 – LIST OF ARBITRATORS: 

FINAL ARBITRATOR LIST 

Value Value label 

1 Georges Abi-Saab 

2 L. Aguilera 

3 J. Alberro-Semerena 

4 Grant D. Aldonas 

5 Stanimir A. Alexandrov 

6 Nicholas W. Allard 

7 E. Alvarado 

8 Guillermo Aguilar Alvarez 

9 Henri C. Alvarez 

10 James Anaya 

11 A. Ariosa 

12 S. Asante 



 

 

13 Laurent Aynès 

14 James Bacchus 

15 Louis Olavo Baptista [was also 232] 

16 M. Bedjaoui 

17 P. Behrens 

18 M. Belman 

19 Albert Jan van den Berg 

20 Franklin Berman 

21 Carlos Bernal Verea 

22 Piero Bernardini 

23 R. Doak Bishop 

24 Karl-Heinz Böckstiegel 

25 Gary Born 

26 Stewart Boyd 

27 J. Bravo 

28 J. Bredin 

29 Robert Briner 

30 O. Bring 

31 Charles N. Brower 

32 I. Brownlie 

33 Andreas Bucher 

34 T. Burgenthal 

35 Ion Buruiana 

36 Lucius Caflisch 

37 Duncan H. Cameron 

38 David Caron 

39 J. Carter 

40 Ronald A. Cass (or R. Cass) 

41 Jean Paul Chabaneix 

42 Mohammed Chemloul 

43 E. Chiasson 

44 W. Christopher 

45 B. Civiletti 



 

 

46 W. Craig 

47 James R. Crawford 

48 Bernardo M. Cremades 

49 Antonio Crivellaro 

50 John R. Crook 

51 L. Cutler 

52 Susana Czar de Zalduendo 

53 Hans Danelius 

54 M. Delon 

55 Yves Derains 

56 L. Dervaird 

57 Donald Francis Donovan 

58 Rudolph Dolzer 

59 P. Dupuy 

60 Claus-Dieter Ehlemann 

61 Stuart E. Eizenstat 

62 A. El Kholy 

63 Ahmed Sadek El-Kosheri 

64 Héctor Gros Espiell 

65 I. Fadlallah 

66 André Faurès 

67 Florentino Feliciano 

68 Juan Fernandez-Armesto 

69 J. Fernandez Rozas 

70 F. Fielding 

71 L. Yves Fortier 

72 G. Franco 

73 Emmanuel Gaillard 

74 F. Gamboa. 

75 Alejandro M. Garro 

76 D. Gantz 

77 J. Gernandt 

78 A. Giardina 



 

 

79 B. Goldman 

80 H. Golsong 

81 Eduardo Magallón Gómez 

82 Ignacio Gomez-Palacio 

83 Enrique Gómez-Pinzón (or Enrique Gómez Pinzón) 

84 Roy Goode 

85 Benjamin J. Greenberg 

86 Christopher J. Greenwood 

87 G. Griffith 

88 Horacio A. Grigera Naón 

89 Dominique Grisay 

90 [Was Héctor Gros same as H. Espiell (64)] 

91 Gilbert Guillaume (or G. Guillaume) 

92 H. Haddad 

93 J. Hándl 

94 Bernard Hanotiau 

95 B. Haug 

96 Luis Herrera Marcano 

97 Jeffrey Hertzfeld 

98 M. Heth 

99 K. Highet 

100 K. Hober 

101 J. Hunter 

102 Michael Hwang 

103 Jaime Irarrázabal 

104 Domingo Bello Janeiro 

105 Neil Kaplan 

106 Pierre A. Karrer 

107 Gabrielle Kaufmann-Kohler 

108 Kenneth Keith 

109 K. Kerameus 

110 Judd L. Kessler 

111 Bohuslav Klein 



 

 

112 Stelios Koussoulis 

113 W. Kühn 

114 Pierre Lalive 

115 Marc Lalonde 

116 C. Lamm 

117 Toby Landau 

118 Burton A. Landy 

119 E. Lauterpacht 

120 Sergei Lebedev 

121 Michael Lee 

122 M. Leigh 

123 R. Letort 

124 J. Lever 

125 Laurent Levy 

126 Julian D.M. Lew 

127 Lucinda A. Low 

128 Vaughn Lowe 

129 Andreas F. Lowenfeld (or Andy Lowenfeld) 

130 Donald M. McRae 

131 Tatiana B. de Maekelt 

132 S. Magnusson 

133 Arthur L. Marriott 

134 A. Martinez 

135 Daniel H. Martins 

136  A. Mason 

137 Pierre Mayer 

138 K. Mbaye 

139 Edwin Meese III 

140 Armand L.C. de Mestral 

141 A. Mikva 

142 Dobrosav Mitrović 

143 G. Moller 

144 G. Moss 



 

 

145 J. Muró 

146 Lord Michael Mustill (or Lord Mustill) 

147 Michell Nader 

148 Fali S. Nariman 

149 Pedro Nikken 

150 Rodrigo Oreamuno Blanco (or Rodrigo Blanco Oreamuno) 

151 Philip Otton 

152 R. Owen 

153 Jan Paulsson 

154 A. Philip 

155 Daniel Price (or Dan Price) 

156 Michael Pryles 

157 J. Rajski 

158 August Reinisch 

159 W. Michael Reisman (or Michael Reisman) 

160 Francisco Rezek 

161 Sandra Morelli Rico 

162 Davis R. Robinson 

163 A. Rogers 

164 Arthur M. Rovine 

165  J. William Rowley 

166 Per Runeland 

167 Alberto Guillermo Saavedra Olvarrieta 

168 Giorgio Sacerdoti 

169 Jeswald W. Salacuse 

170 Carl F. Salans 

171 E. Salpius 

172 Christoph Schreuer 

173 R. Schütze 

174 B. Schwartz 

175 S. Schwebel 

176 Jesus Alfonso Serrano de la Vega 

177 I. Sinclair 



 

 

178 Eduardo Siqueiros 

179 Jose Luis Siqueiros 

180 Bengt Sjövall 

181 J. Smets 

182  Christer Söderlund 

183 N. Stephen 

184 Brigitte Stern 

185 Lord Steyn 

186 S. Sucharitkul 

187 D. Suratgar 

188 Andrés Rigo Sureda 

189 Patrick Barrera Sweeney 

190 Pierre Tercier 

191 J. Christopher Thomas 

192 Santiago Torres Bernardez 

193 P. Trooboff 

194 Pierre-Yves Tschanz 

195 V. V. Veeder (or Van Vechten Veeder) 

196 Francisco Orrego Vicuña 

197 Raul E. Vinuesa 

198 Robert Volterra 

199 Jürgen Voss 

200 J. Wachler 

201 T. Wälde 

202 D. Wallace 

203 Mohammad Wasi Zaffar 

204 Arthur Watts 

205 C. Weeramantry 

206 P. Weil 

207 Todd Weiler 

208 Eli Whitney Debevoise 

209 David A.R. Williams 

210 Otto L.O. de Witt Wijnen 



 

 

211 Claus von Wobeser 

212 M. Wolf 

213 Ivan Zykin 

214 [Was Ion Buriana – but this is Ion Buruiana - #35] 

215 Herbert Kronke 

216 Ian Barker, QC 

217 John Beechey 

218 Jayavadh Bunnag 

219 Kenneth W. Dam 

220 Alberto Feliciani 

221 Richard Happ 

222 Kenneth D. Hubbard 

223 Mark Kantor 

224 Rolf Knieper 

225 Fernando Mantilla-Serrano 

226 José María Chillón Medina 

227 Fadi Moghaizel 

228 Nicolas Molfessis 

229 Alexis Mourre 

230 Bo G.H. Nilsson 

231 Edward W. Nottingham 

233 Hernando Otero 

234 Charles Poncet 

235 John Rooney 

236 Noah Rubins 

237 Philippe Sands, QC 

238 Hans Stuber 

239 Vojtěch Trapl 

240 Peter Tomka 

241 Yoram Turbociwz 

242 Hans van Houtte 

243 Arthur B. von Mehren 

244 Branko Vukmir 



 

 

245 Michael K. Young 

246 Joe Matthews 

247 Ronny Abraham 

248 Marjorie Florestal 

249 Guido Santiago Tawil 

250 Bernardo Sepúlveda-Amor 

888 NOT PUBLICLY AVAILABLE 

999 OTHER 

B. APPENDIX 2 – LIST OF SOVEREIGN 

STATES/NATIONALITY 

FINAL SOVEREIGN STATES (NATIONALITY) LIST 

Value Value label 

1 Albania 

2 Algeria 

3 Argentina 

4 Australia 

5 Bangladesh 

6 Belgium 

7 Bolivia 

8 Brazil 

9 Bulgaria 

10 Burundi 

11 Canada 

12 Chile 

13 Colombia 

14 Costa Rica 

15 Cyprus 

16 Czech Republic 

17 Denmark 

18 Ecuador 



 

 

19 Egypt 

20 Estonia 

21 France 

22 Georgia 

23 Germany 

24 Greece 

25 Guatemala 

26 Hungary 

27 Italy 

28 Jordan 

29 Kazakhstan 

30 Kyrgyzstan 

31 Latvia 

32 Lithuania 

33 Luxembourg 

34 Malaysia 

35 Mexico 

36 Moldova 

37 Morocco 

38 Myanmar 

39 Netherlands 

40 New Zealand 

41 Norway 

42 Pakistan 

43 Paraguay 

44 Peru 

45 Philippines 

46 Poland 

47 Romania 

48 Russia 

49 Serbia 

50 Singapore 

51 Slovakia or Slovak Republic 



 

 

52 Spain 

53 Sri Lanka 

54 Sweden 

55 Switzerland 

56 Tanzania 

57 Turkey 

58 Ukraine 

59 United Arab Emirates 

60 United Kingdom 

61 United States 

62 Venezuela 

63 Uruguay 

64 Yemen 

65 Zaire or Democratic Republic of Congo 

66 Zimbabwe  

67 Austria 

68 Finland 

69 Ghana 

70 Israel 

71 Lebanon 

72 Oman 

73 Senegal 

74 Thailand 

75 Dominican Republic 

76 El Salvador 

77 India 

78 Brunei 

79 Grenada 

80 Macedonia 

81 Mongolia 

82 Panama 

83 Tajikistan 

84 Trinidad and Tobago 



 

 

85 Uzbekistan 

86 Azerbaijan 

87 Bahamas 

88 China 

89 Croatia 

90 South Africa 

777 Dual Citizenship 

888 NONE/UNAVAILABLE 

999 OTHER 

 


