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QUARTERLYUPDATE
Editors’ welcome
Welcome to Blackstone’s Criminal Practice
Quarterly Update.
Ensuring that practitioners are kept fully up
to date with recent developments in criminal
law, procedure and sentencing, this publication
enhances the comprehensive coverage provided
in Blackstone’s Criminal Practice 2013.
This latest issue digests recent cases across
a range of offences including fraud, drugs,
dangerous dogs, assault and rape as well
as summarising procedural and evidential
cases dealing with matters such as issuing
search warrants, reporting restrictions,
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hearsay, and the Supreme Court’s decision on
private prosecutions. More detailed coverage
is provided of the case of T (on Facebook
evidence) and Oakes. The Update also offers
insights from Rudi Fortson QC on the Supreme
Court decision on confiscation in Waya; a
summary of the changes brought about by
the abolition of committal proceedings from
Peter Hungerford-Welch, and a consideration
of the recent changes to sentencing dangerous
offenders from Professor Martin Wasik.
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CASE DIGEST– IN BRIEF
Road Traffic — Careless
Driving
Kruger
[2012] EWCA Crim 2166

The Court of Appeal confirmed that,
because the offence under the RTA
1988, s. 3, does not carry obligatory
disqualification, if disqualification
pending passing of a driving test
is ordered under the RTOA 1988,
s. 36, the appropriate driving test
cannot be an extended one.
See Blackstone’s Criminal
Practice: C6.11

Procedure — Issuing a
Warrant
Zinga
[2012] EWCA Crim 2357

The duties of full and frank
disclosure on a person applying
to a court for a search or arrest
warrant were considered by
the Court of Appeal, which was
highly critical of the Metropolitan
Police for failing to disclose to the
justices that the warrant was
sought in relation to a possible
private prosecution. The police
were helping Virgin Media
to acquire evidence of fraud
committed through the illegal sale
of devices giving access to Virgin
media subscription services. The
Court nevertheless declined to
interfere with D’s conviction either
on grounds of abuse of process or
under the PACE 1984, s. 78. There
was nothing to suggest that the
warrants would have been refused
if the full facts had been disclosed.
See Blackstone’s Criminal
Practice: D1.151

Offences — Fraud
Gilbert
[2012] EWCA Crim 2392

The Court of Appeal quashed D’s conviction on one count of fraud by
false representation because the trial judge had failed to make it clear to
the jury that D must not only make the false representation in question
dishonestly, but must intend by making that representation to make
a gain or cause loss to another; which in turn is defined as extending
only to gain or loss in money or other property. While there was clear
evidence of dishonesty and false representation relating to the opening
of a bank account, such an account is not of itself ‘money or other
property’. The question was whether the offence could be committed,
‘on the basis of the possibility of a gain arising from future legitimate
property development, rather than a gain arising directly from any
representation made at the meeting at the bank, or directly from the
opening of the bank account.’ In the Court of Appeal’s view, it could not.
See Blackstone’s Criminal Practice: B5.12

Offences — Smuggling
Hanif
[2012] EWCA Crim 1968

On a charge of conspiracy to supply controlled drugs, the prosecution
must prove that D either (i) knew that the agreement related to the
particular drug mentioned in the indictment, or (ii) knew that it related
to a drug of the same class, without having any knowledge or belief as
to it involving any particular drug, or (iii) believed that it related to
another particular drug of the same class, or of a class attracting a
greater penalty, or (iv) believed that it related to a drug of a class attracting
a greater maximum penalty, without having any belief as to any
particular drug, or (v) did not care at all what particular drug was
involved. D would escape liability only where he mistakenly believed
that the conspiracy related to a controlled drug of a class attracting a
lesser maximum penalty (following Ayala [2003] EWCA Crim 2047).
See Blackstone’s Criminal Practice: B16.46

Offences — Imitation Firearms
Williams
[2012] EWCA Crim 2162

It was held (distinguishing Lambert [2002] 2 AC 545) that the burden
of proof placed on the defence by the Firearms Act 1982, s. 1(5) is a full,
legal, or persuasive burden.
See Blackstone’s Criminal Practice: B12.24

Follow us on twitter at www.twitter.com/blackstonescrim

Issue 2 WINTER 2012/2013

3

Offences — Drugs

Procedure — ASBOs

Akinsete
[2012] EWCA Crim 2377

Perry v Humberside Police Chief
Constable
[2012] EWHC 3226 (Admin)

After considering Hughes (1985) 81 Cr App R 344, the Court of Appeal
ruled that there is no rule of law requiring direct evidence of a supply
of drugs in a case brought under the MDA 1971, s. 4(3)(b). Hughes is
not authority for such a proposition and the court had been shown no
such authority. The prosecution may properly rely on circumstantial
evidence of supplying. Moreover, a person could be shown to be
‘concerned in’ a particular enterprise without the prosecution having
to prove that he himself physically supplied the controlled drug to
another, e.g. by setting up a meeting, be a middle man, provide the
finance, or arrange the contacts and so forth. If the defendant is
involved in the actual supply itself he can be charged under section 4(3)(a).
See Blackstone’s Criminal Practice: B19.43

Procedure — Reporting Restrictions
R (Press Association) v Cambridge Crown Court
[2012] EWCA Crim 2434

The Court of Appeal held that it was for the press to decide how
appropriately to report a case so as to ensure the anonymity of the
complainant: it was not for the Court to instruct the press how to do so by
making an order which in effect imposed a blanket prohibition against
publication of the defendant’s name. A judge is entitled to express concerns
as to the possible consequences of publication, and engage in a discussion
with representatives of the press present in Court about these issues and
the Court anticipated that a responsible editor would carefully consider
those views before deciding what should be published. But such judicial
observations cannot constitute an order binding on the editor or the reporter.
See Blackstone’s Criminal Practice: D3.125

Offences — Dangerous Dogs
Kelleher v DPP
[2012] EWHC 2978 (Admin)

Collins J examined the Dangerous Dogs Act 1991, ss. 4 and 4A, with
particular reference to the distinction between aggravated and nonaggravated offences under s. 3 of the Act, and the burden of proof
governing destruction orders in each case. He said:

The kind of behaviour that might
warrant the imposition of an
ASBO was considered in this case,
in which D had used a community
blog to make allegations against
various residents in his village,
including the local mayor. The
allegations were often offensive,
but were found not to amount
to anti-social behaviour for the
purposes of the legislation and a
ten-year ASBO imposed on him
was quashed.
See Blackstone’s Criminal
Practice: D25.2

Procedure — Entry and
Search under Warrant
R (Anand) v Revenue & Customs
Commissioners
[2012] EWHC 2989 (Admin)

A search warrant was quashed
on the grounds that it failed to
comply with the PACE 1984,
s. 15(6)(b), in failing to specify
the articles sought. The Divisional
Court emphasised that the
requirements under s. 15, which
relate to the contents of the
warrant, are quite separate from
those under the PACE 1984, s. 8,
which relate to the grounds on
which a warrant may be issued.
See Blackstone’s Criminal
Practice: D1.164

It is clear that s. 4A(4) applies both to aggravated and non-aggravated offences. The
power to make a destruction order applies in both cases. … In the case of an aggravated
offence the burden is on the defendant to show that the dog is not a danger to public
safety, otherwise a destruction order is mandatory. It is, as it were, the other way around
in the case of a non-aggravated offence: the court will not make a destruction order unless, on the material, the court takes the view that a destruction order is necessary.

See Blackstone’s Criminal Practice: B20.9

Visit www.oup.com/blackstones/criminal
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Procedure —
Extradition
Ministry of Justice, Lithuania v
Bucnys
[2012] EWHC 2771 (Admin)

Whilst SOCA must certify that
the foreign judicial authority
issuing the EAW has the function
of issuing EAWs in that category
1 territory, it is for the judge to
determine whether the person or
body which has issued the EAW
has the quality of being a ‘judicial
authority’ for the purposes of the
Extradition Act 2003.
A judicial authority must be
sufficiently independent of the
executive for the purpose of carrying
out the function of making the
judicial decision when issuing
the EAW. This could apply to a
Ministry of Justice for conviction
warrants but the judge will have
to decide whether in fact there is
sufficient independence for the
particular Ministry. The Divisional
Court carried out this analysis for
two different Ministries of Justice
in Ministry of Justice, Lithuania v
Bucnys, finding that the Lithuanian
Ministry was a judicial authority
and the Estonian Ministry was not.
See Blackstone’s Criminal
Practice: D31.12

Procedure — DPP and Private Prosecutions
R (Gujra) v CPS
[2012] UKSC 52

The Supreme Court upheld (by a majority of 3 to 2) the power of the
DPP to take over and discontinue a private prosecution in circumstances
where, although there may be a case to answer, he considers that the
prosecution would be unlikely to succeed, and where accordingly a public
prosecution would not have been instituted. In the view of the majority, many
of the factors which can be said to justify the ‘better than evens’ standard
in public prosecutions apply equally to private prosecutions. But any
private prosecution which is found to have such a chance of success, and
is not contrary to the public interest, will be permitted to continue as a
private prosecution save where there is ‘a particular need’ for it to be
taken over by the DPP.
See Blackstone’s Criminal Practice: D3.55

Evidence — Explanatory Evidence
C
[2012] EWCA Crim 2034

The complainant was sexually abused over a period of about 20 years,
from the age of five. Evidence connected with counts relating to the
years when the complainant was a child, where the issue was whether
the abuse had happened at all, was held to be relevant to the counts
concerning events taking place when she was 16 or over, where D alleged
that the relationship was consensual. The evidence went to show that,
having been abused and sexually controlled as a child, that domination
had continued, as she contended, after her 16th birthday. This in turn
explained that evidence of her apparent compliance did not go to show
consent. The reality was said to be that the case ‘could not be understood
without reference to the long years of the complainant’s childhood’.
See Blackstone’s Criminal Practice: F12.29

Evidence — Hearsay
Shabir
[2012] EWCA Crim 2564

A very useful summary of relevant principles derived
from Horncastle [2010] 2 AC 373, Ibrahim [2012]
EWCA Crim 837 and Riat [2012] EWCA Crim 1509
is provided by Aikens LJ at [64]-[65] in what he
describes as a ‘framework’ for a court dealing with
applications for admission of hearsay. The judge at

a retrial had admitted hearsay evidence in the form
of a s. 116 statement from a witness at the first trial,
R, who was in prison and suffering from paranoid
schizophrenia with ‘persecutory and paranoid
delusions’. There was some independent support for
parts of the evidence in his statement, but overall,
it could not be shown ‘that the untested hearsay
evidence … on the central issue of the identity of the
appellant as the gunman …was potentially safely
reliable’. A retrial was ordered.

See Blackstone’s Criminal Practice: F16.33

Follow us on twitter at www.twitter.com/blackstonescrim
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Evidence — Witness Leaving in Fear
Fagan
[2012] EWCA Crim 2248

The trial judge had allowed hearsay evidence to be
given in the form of a hearsay statement by a potential
witness under the CJA 2003, s. 116(2)(e), even though
the witness (allegedly the victim of a kidnapping)
had not been summoned to testify. The judge was
satisfied on the evidence that the witness (who had
originally agreed to testify) had been intimidated
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by one of the defendants or by someone associated
with them with their knowledge or approval and that
he was absent because he had been put into a state
of extreme fear. The Court of Appeal suggested that
the prosecution ought to have brought the witness
to court as there was a good chance that, once there,
he would have testified after all. But that was
‘nowhere near fatal’ to the judge’s ruling allowing
his statement to be put in evidence under s. 116.
See Blackstone’s Criminal Practice: F16.16

SENTENCING
Gross Medical Negligence Manslaughter

Child Cruelty

Garg
[2012] EWCA Crim 2520

R
[2012] EWCA Crim 2122

The offender, aged 44, was a highly qualified medical practitioner
appointed as a Consultant Urologist. He pleaded guilty to manslaughter
on the basis of gross medical negligence; his negligence was said
to have covered a protracted period. He admitted some falsification
of medical records following his patient’s death. His case was the
first case of its type considered by the Court of Appeal since the CJA
2003 came into force but Lord Judge CJ was at pains to make it
clear that it was not intended as a guideline case. The trial judge’s
sentence of two years’ imprisonment was not manifestly excessive.

A sentence of 18 months’
imprisonment imposed on a
mother who pleaded guilty to four
counts of child cruelty (involving
slaps to the head or face etc.)
was reduced on appeal to one of
five months that allowed for her
immediate release. The incidents
in question were said to be part
of a pattern of behaviour over
several years, but none of them
involved any injury beyond minor
bruising etc. and only one involved
injury at all. As the Court of Appeal
pointed out, offenders must be
sentenced only for the crimes
for which they have been found
guilty. Elias LJ said:

See Blackstone’s Criminal Practice: B1.74

Assault Occasioning Actual Bodily Harm
Purnell
[2012] EWCA Crim 2009

The injuries caused by D’s assault were relatively minor (a cut lip with
bruising), but the assault was completely unprovoked. D had simply
walked up to a complete stranger and punched him in the face without
warning. D had drink and anger issues and a record of violent offending
when drunk, but was not suffering from any diagnosed mental disorder.
He pleaded guilty. Because it was unprovoked, the judge placed the offence
in Category 2 of the sentencing guidelines and then further increased the
sentence to 15 months’ imprisonment because of D’s record for similar
offences. The Court of Appeal held this to be manifestly excessive, given
the single blow, minor injury and guilty plea, but rejected submissions
that it was only a category 3 offence, punishable by a fine or community
order. A sentence of nine months’ imprisonment was substituted.

She is not being sentenced for
being a poor mother or an incompetent
mother or because she is incapable of
controlling her temper; she is being
sentenced for specific incidents on specific occasions, two of which occurred
some eight years ago, and only one of
which in fact caused physical injury.

See Blackstone’s Criminal
Practice: B2.133

See Blackstone’s Criminal Practice: B2.30

Visit www.oup.com/blackstones/criminal
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Rape

Maximum Sentence

A
[2012] EWCA Crim 1646

Foulger
[2012] EWCA Crim 1516

The Court of Appeal emphatically
rejected a submission that, since
D was brought up abroad in a
society in which marital rape was
widely practised and condoned,
that should be treated as a
mitigating circumstance in respect
of what was otherwise a ‘most
grave’ case of rape committed
against his wife in England.

The Court of Appeal accepted the Lord Chief Justice’s advice in Bright
[2008] 2 Cr App R (S) 102 that maximum permissible sentences
should not necessarily be reserved for cases where it is impossible to
conceive of a worse example. Maximum sentences should, however,
be reserved for cases of the utmost gravity. In this case of conspiracy
to steal, the Court described the offender as a professional criminal
who took little or no notice of previous sentences for similar
offences, but appeared determined to carry on with these offences
no matter what the courts may do. Upholding a maximum sentence
of seven years’ imprisonment, the Court said:

See Blackstone’s Criminal
Practice: B3.9

It would be wrong for defendants who continue to commit this sort of
serious offence to think that they will not receive the maximum
sentence simply because it is possible to envisage cases with more serious facts.

See Blackstone’s Criminal Practice: E2.4

Fraud
Pettigrew
[2012] EWCA Crim 1998

The definitive sentencing guideline,
Sentencing for Fraud — Statutory
Offences was considered by the
Court of Appeal, which warned
that attempting slavishly to bring a
combination of assorted fraud and
deception offences within particular
categories of the guidelines may not
be particularly helpful. A broader
view may need to be taken, in which
the judge concludes by asking
himself whether the total sentence
appears to be a proper one.
See Blackstone’s Criminal
Practice: B5.7

Failing to Keep Dogs under Proper Control
Diedrick
[2012] EWCA Crim 2242

Cox [2004] 2 Cr App R (S) 287 and a draft version of the new sentencing
guidelines (not then in force) were considered in this case, where D
let his two Rottweilers off their leads at a beach where dogs were not
allowed, and then failed to intervene when they attacked a child, causing
serious injuries. A sentence of 16 months’ imprisonment was reduced on
appeal to one of 11 months, in part because of personal mitigation, and
in part because the dogs had had no previous history of such attacks.
He had been wrong to let them loose at the beach, but this could not be
categorised as a high degree of recklessness.
See Blackstone’s Criminal Practice: B20.7

Firearms Offences

LAW
Blackstone’s Criminal
Practice 2013
Now available as a
fast, intuitive app

Kay
[2012] EWCA Crim 2070

D pleaded guilty to possessing an imitation firearm with intent to cause
fear of violence. He had been drunk and depressive and had pointed
an imitation revolver at the police with a view to provoking them into
shooting him. A sentence of 30 months’ imprisonment was upheld; and
the Court of Appeal stated that it might well have been higher but for the
presence of significant personal mitigation.
See Blackstone’s Criminal Practice: B12.127

Follow us on twitter at www.twitter.com/blackstonescrim
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Computer Misuse

Gross Negligence
Manslaughter

Khan
[2012] EWCA Crim 2032

The Court of Appeal upheld a sentence of eight months’ imprisonment
on a young woman of previous good character who, while employed
by a local authority in the social care team, made unauthorised access
to confidential material which was of personal interest to her and her
boyfriend. She pleaded guilty to six counts under s. 1(1) and (3) of the
Computer Misuse Act 1990 and asked for a further 24 offences to be
taken into consideration.
See Blackstone’s Criminal Practice: B17.14

Discharge and Confiscation Order
Varma
[2012] UKSC 42

Having been criticised but reluctantly followed in Magro [2011] QB
398, Clarke [2010] 1 WLR 223 has now been overruled by the Supreme
Court. This ruling also reverses Magro, being the same case reported
under the name of another appellant. It is now clear that the making of
an order of absolute or conditional discharge is no bar to the making of
a confiscation order.

Reeves
[2012] EWCA Crim 2613

A sentence of three years and
nine months’ imprisonment was
upheld in a case where a mother
had left her one-year-old child in
the bath unsupervised for about
45 minutes and the child had
died, with the causes of death
being given as cerebral hypoxia,
cardiac arrest and immersion.
Whilst observing that this was a
tragic case, the Court of Appeal
remarked that it is now beyond
argument that the effect of the
CJA 2003 has been to lift the level
of sentencing in such cases.
See Blackstone’s Criminal
Practice: B1.74

See Blackstone’s Criminal Practice: E12.4 and E19.60

CASE DIGEST– IN detail
T
[2012] EWCA Crim 2358

This case concerns Facebook messages and a
photograph which was allegedly sent by the
complainant to the defendant, but basic procedural
and evidence issues arise. The Court of Appeal
remarked that the case underlines the importance of
compliance with the CrimPR and the adverse impact
on a trial of a failure to comply: Moses LJ remarked
that ‘the problems which have occurred in this case
are entirely due to the appellant’s failure to give
proper advance disclosure’.
The Court had hesitated to dispose of an appeal
against the trial judge’s exclusion, in a rape case, of
a line of defence cross-examination and evidence.
There were concerns as to the real provenance of

certain Facebook messages and images which the
defence sought to adduce and failure to give advance
notice of that evidence had left the prosecution in
difficulty. Adjourning the appeal, Moses LJ said (at
[24] – [25]):
Normally when a judge refuses to admit relevant evidence
there will be no difficulty in deciding whether it affords any
ground for allowing the appeal. But in this case the very concerns which drove the judge to refuse to allow the evidence to
be adduced cause us similar anxiety. It is not possible for us to
say that the verdict is unsafe unless the prosecution have had
the opportunity to question the defendant as to the provenance
of the photograph and adduce any evidence it wishes to adduce
as to how easy it might be to have obtained the photograph
from another source….
For those reasons, we shall adjourn the appeal for a further
hearing, at which both appellant and prosecution will have the
opportunity to adduce any relevant evidence they wish.

Visit www.oup.com/blackstones/criminal
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The issue of relevance and the YJCEA 1999, s. 41 was
also explored. It was held that questions about the
messages and images concerned the complainant’s
‘sexual behaviour’ within the meaning of s. 41 and
that, since the accused denied ever having had sex
with the complainant, neither s. 41(2)(b) nor 41(2)(c)
applied. Moses LJ said:
Since the defendant denied that he had had sexual intercourse
with the complainant the issue was not an issue of consent (s
41(3)(a)). The question for the judge was whether the photograph went to a relevant issue. In our view, it did go to a relevant issue since it was an issue falling to be proved by the defence in the trial of the accused, namely, that the Complainant
was interested in him.

Oakes
[2012] EWCA Crim 2435

Sentences following very grave crimes on five
unrelated appellants were considered by a special
constitution of the Court of Appeal in this case. Three
of the appellants were convicted of murder, and
two of rape and associated sexual crime. For those
convicted of murder the mandatory sentence of life
imprisonment was imposed; for those convicted of
rape and sexual crime discretionary life sentences
were imposed. The appeals were concerned with the
judicial assessment of the minimum term to be served
by the appellants for the purposes of punishment
and retribution before the possibility of their release
may be considered. In four of these appeals (two of
murder and two of rape), whole life terms were
ordered, and in the fifth case (another case of murder),
the minimum term was assessed at 30 years.

He was not interested in the Complainant and the motive for
her false allegation was her affront at his lack of interest. Once
that relevance had been established, the judge had no discretion to refuse to allow the matter to be put to the complainant.

It may be thought however that, even under s.41(3)(a),
admissibility remains subject both to s.41(2)(b)
and (where applicable) to s. 41(4) and (6) . The two
latter subsections may not have been applicable
on these facts, but the judge certainly did have a
call to make (arguably more one of judgment than
discretion) under s. 41(2)(b), to which Moses LJ
makes no reference. Relevance is not enough, even
where consent is not in issue.
The principal question for the court was whether
the jurisprudence of the ECtHR prohibited the
imposition of such sentences. There was also the
question of whether, in the cases of the appeals where
the offences did not include murder, a whole life term
was appropriate. Lord Judge CJ, after examining the
various relevant cases, emphasised (at [24]) that,
as regards murder, the CJA 2003, sch. 21 was not
prescriptive. Provided the court has acted properly in
taking relevant mitigation into account, a whole life
order would not be contrary to the ECHR, Article 3.
But the Court was not convinced that the sentences
were correct in the case of the two appellants who had
not committed murder. Lord Judge CJ stated (at [102]):
It is regrettably possible to envisage, and there have been
cases, where dreadful sexual assaults have been followed by
murderous violence. The whole life order is reserved for the
most exceptional cases. Without suggesting that the court is
prohibited from making a whole life order unless the defendant
is convicted of at least one murder, such an order will, inevitably
be a very rare event indeed.

Legislation & Guidance
Legislation
Protection of Freedoms Act 2012
(Commencement No. 3) Order 2012
(SI 2012 No. 2234)
This Order brings into force:
• on 10 September 2012, immediately after the
coming into force of the Safeguarding Vulnerable
Groups (Miscellaneous Amendments) Order 2012

(SI 2012 No. 2231), (i) a series of amendments to
the Safeguarding Vulnerable Groups Act 2006
contained in part 5, chapter 1 of the 2012 Act (ss.
64 to 78 being largely brought into force), (ii) the
amendments of various Acts (principally the Police
Act 1997) in relation to criminal records in part 5,
chapter 2 and (iii) related repeals;
• on 1 October 2012, (i) ss. 20(1), (10) and (11) and
22 (which relate to the Commissioner for the
Retention and Use of Biometric Material), (ii)

Follow us on twitter at www.twitter.com/blackstonescrim

Issue 2 Winter 2012/2013
ss. 92 to 101 (which relate to the disregarding of
certain convictions for buggery; (iii) s. 114 (removal
of restrictions on times for marriage or civil
partnership) and (iv) related repeals.

Money Laundering (Amendment)
Regulations 2012 (SI 2012 No. 2298)
These Regulations make a series of detailed
amendments to the principal regulations of 2007
(SI 2007 No. 2157) with effect on 1 October 2012.
Inter alia, reg 18 (directions where Financial Action
Task Force applies counter measures) is revoked
and consequential amendments are made to regs.
42 and 45.

Terrorism Act 2000 and Proceeds
of Crime Act 2002 (Business in the
Regulated Sector) (No. 2) Order 2012
(SI 2012 No. 2299)
This Order amends the 2000 Act, sch. 3A and the
2002 Act, sch. 9 so as to add estate agents selling
property outside the UK as businesses in the
regulated sector.

Police and Justice Act 2006
(Commencement No. 15) Order 2012
(SI 2012 No. 2373)
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Prosecution of Offences Act 1985
(Specified Proceedings) (Amendment
No. 3) Order 2012 (SI 2012 No. 2681)
This Order further amends the principal Order of
1999 (SI 1999 No. 904), with effect on 19 November
2012, so as (i) to provide that proceedings are
not specified if instituted by way of charge under
the PACE 1984, s. 37(7)(d), if the accused is aged
under 16 or if a magistrates’ court indicates that it
is considering a custodial sentence and (ii) adds a
number of offences to the list of specified offences,
including offences under the Public Order Act 1986,
s. 5 and the Criminal Damage Act 1971, s. 1(1) where
the damage does not exceed £5,000.

Legal Aid, Sentencing and Punishment
of Offenders Act 2012 (Commencement
No. 3 and Saving Provision) Order 2012
(SI 2012 No. 2770)
This Order brings the following provisions of the Act
into force on 3 December 2012:
• s.142 (offences of threatening with article with
blade or point or offensive weapon in public or on
school premises);
• s.143 (offence of causing serious injury by
dangerous driving);

This Order brings into force, on 8 October 2012,
ss. 45 and 46 of the Act (live links) insofar as not
already in force.

• s.145 (scrap metal dealing: increase in penalties
for existing offences), subject certain transitional
provisions;

Coroners and Justice Act 2009
(Commencement No. 10) Order 2012
(SI 2012 No. 2374)

• s.146 (offence of buying scrap metal for cash etc);

This Order brings into force, on 8 October 2012,
inter alia ss. 106 to 108 of the Act (directions to
attend through live link and live link bail) insofar as
not already in force.

• sch.26 (knives and offensive weapons: minor and
consequential amendments), except para. 19; and

Legal Aid, Sentencing and Punishment
of Offenders Act 2012 (Commencement
No. 2 and Specification of
Commencement Date) Order 2012
(SI 2012 No. 2412)

Criminal Justice Act 2003
(Commencement No. 30 and
Consequential Amendment) Order 2012
(SI 2012 No. 2905)

This Order brings into force, on 1 October 2012, inter
alia s. 62 and schs. 7 and 8 (costs in criminal cases).

• s.147 (review of offence of buying scrap metal for
cash etc);

• sch.27 (causing serious injury by dangerous driving:
minor and consequential amendments).

This
Order
brings
further provisions of
the Act which relate to
sentencing into force on
3 December 2012.
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Legal Aid, Sentencing and Punishment
of Offenders Act 2012 (Commencement
No. 4 and Saving Provisions) Order 2012
(SI 2012 No. 2906)
This Order brings the following provisions of the Act
into force on 3 December 2012:
Part 3, chapter 1 (sentencing) except—
(i) s. 67(2)(a) and (5)(a) (court’s powers in relation to an
offender following a finding that the offender has breached a
community order);
(ii) ss. 76 and 77 (alcohol abstinence and monitoring
requirement etc – s. 77 is already in force);
(iii) s. 78(3) so far as it relates to alcohol abstinence and
monitoring requirements; and
(iv) ss. 85 to 88 (fines);
(b) Part 3, chapter 2 (bail);
(c) Part 3, chapter 3 (remands of children otherwise than on bail);
(d) Part 3, chapter 4 (release on licence etc), except s. 119 (which
is already in force);
(e) Part 3, chapter 5 (dangerous offenders);
(f) Part 3, chapter 6 (prisoners etc), except s. 129;

It also makes saving provision in relation to
offences, breaches or failures to comply prior to the
implementation date.

Terrorism Act 2000 (Proscribed
Organisations) (Amendment) (No.2)
Order 2012 (SI 2012 No. 2937)
This Order amends the Terrorism Act 2000, sch. 2
(proscribed organisations) so as to insert a further
entry, namely Ansarul Muslimina Fi Biladis Sudan
(Vanguard for the protection of Muslims in Black
Africa) (Ansaru).

Road Safety Act 2006 (Commencement
No.9 and Transitional Provisions) Order
2012 (SI 2012 No. 2938)
This Order brings into force s. 35 of the Road Safety
Act 2006 together with related repeals. Section 35
substitutes new provisions for the current ss. 34A to
34C of the Road Traffic Offenders Act 1988, which
provide for a reduced period of disqualification for
offenders who successfully complete a drink-drive
rehabilitation course under a court order.

Section 35 is brought into force only insofar as ss. 34A
to 34C have application where a person is convicted of a
drink-related offence and also in two stages; namely on
21 December 2012 regarding applications for approval
of DDR courses, the approval process and related
appeals, and on 24 June 2013 for all other purposes.

Guidance
Attorney-General’s Guidelines
On 27 November, the Attorney-General published
revised guidelines on the exercise by the Crown
of its right of stand by and on jury checks.
The new guidelines can be accessed at:
http://www.attorneygeneral.gov.uk/Publications/
Documents/Jury%20Vetting%20Guidelines%20
-%20Final.pdf.

Jury Irregularities
The President of the Queen’s Bench Division has
issued a protocol for dealing with jury irregularities,
defined as anything that may prevent a juror, or the
whole jury, from remaining faithful to their oath or
affirmation as jurors to ‘faithfully try the defendant
and give a true verdict according to the evidence’ and
anything that compromises the jury’s independence,
or introduces into the jury’s deliberations material or
considerations extraneous to the evidence in the case,
may impact on the jurors’ ability to remain faithful to
their oath or affirmation. The protocol is available at:
http://www.judiciary.gov.uk/Resources/JCO/
Documents/Protocols/jury_irregularities_protocol.
pdf.

Citation of Authorities
The Registrar of Criminal Appeals has issued a note
as to the practice on citation of authorities. From 1
October 2012, the Registrar will require advocates
to provide a list of authorities upon which they wish
to rely in their written or oral submissions before
the Court. This list should be annexed to but not
form part of the grounds of appeal/appeal notice or
respondent’s notice. If, exceptionally, it has not been
annexed to the appeal notice or respondent’s notice,
it should be annexed to any skeleton argument.

Blackstone’s Criminal Practice 2013
Now available as a fast, intuitive app
Follow us on twitter at www.twitter.com/blackstonescrim
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Abolition of Committal Proceedings
Peter Hungerford-Welch LLB, FHEA
Barrister; Assistant Dean (Professional Programmes)
The City Law School, City University, London
The provisions contained in in the CJA 2003, sch. 3,
have now been brought into force in two sets of pilot
areas (see SI 2012 No. 2574 for the latest additions)
and are due to be implemented nationally during
2013. The most important effect of these provisions
is that either-way offences are ‘sent’ to the Crown
Court for trial under the CDA 1998, s. 51 (in the same
way that indictable-only offences have been sent for
several years), rather than be ‘committed’ for trial
under s. 6 of the Magistrates Courts’ Act 1980. There
are, however, several consequences which follow
from the abolition of committal proceedings.

The CDA 1998, s. 51
Section 51 applies where an adult appears before a
magistrates’ court:
• charged with an indictable-only offence, or
• charged with an either-way offence where the mode
of trial hearing resulted in a decision in favour of
trial on indictment (i.e. the accused indicated a ‘not
guilty’ plea at the plea before venue hearing and
either the magistrates declined jurisdiction or else
the accused elected Crown Court trial), or
• where notice has been given to the court under
s. 51B (serious or complex fraud cases) or s 51C
(certain cases involving children).
In those circumstances, ‘the court shall send him
forthwith to the Crown Court for trial for the offence’
(s. 51(1) and (2)).
Section 51(3) deals with linked offences. It provides
that where an adult is sent for trial under s. 51, the court
may also send the accused to the Crown Court for trial
for any either-way or summary offence with which he
is also charged, so long as that offence is related to the
main offence (and in the case of a summary offence
is also punishable with imprisonment or involves
obligatory or discretionary disqualification from
driving: s. 51(11)). For these purposes, an eitherway offence is related to an indictable offence if the
charge for the either-way offence could be joined in
the same indictment as the indictable offence, and a
summary offence is related to an indictable offence if
it arises out of circumstances which are the same as

or connected with those giving rise to the indictable
offence (s. 51E(c) and (d)).

The CDA 1998, s. 51A
Section 51A applies to defendants who are under the
age of 18. Under s. 51A(2), an accused will be sent for
trial to the Crown Court if:
• charged with homicide, or
• charged with an offence falling within the minimum
sentence provisions in the Firearms Act 1968, s.
51A(1), or the Violent Crime Reduction Act 2006,
s 29(3), and the requirements for passing the
mandatory minimum sentence would be satisfied,
or
• charged with an offence that falls within the PCC(S)
A 2000, s. 91, and the court considers that, if he is
found guilty of the offence, it ought to be possible to
sentence him under s. 91 (long-term detention), or
• notice has been given to the court under s. 51B or
s. 51C, or
• the offence falls within the dangerous offender
provisions in the CJA 2003 (as amended by the
LASPO 2012), and it appears to the court that, if
he is found guilty of the offence, the criteria for the
imposition of a sentence under 226B of that Act
(extended sentence for certain violent or sexual
offences) would be met.
Under s. 51A(4), the court may also send the accused
to the Crown Court for trial for any indictable or
summary offence which is related to the main offence
(if it is a summary offence, it must be punishable with
imprisonment or involve obligatory or discretionary
disqualification from driving).

CDA 1998, sch. 3
Some additional detail relating to the sending of cases
under s. 51 is set out in the CDA 1998, sch. 3.
Applications for dismissal of charge
Paragraph 2(1) enables the accused to apply to the
Crown Court for the charge(s) to be dismissed. Such
an application may be made, orally or in writing,
at any time after he has been served with copies of
the documents containing the evidence on which
the charge(s) are based but before he is arraigned.
An oral application is permitted only if the accused
has given written notice of the intention to make such
an application (para. 2(3)). Under para. 2(2), the
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judge must dismiss the charge (and quash any count
in the indictment relating to it) if it appears that ‘the
evidence against the applicant would not be sufficient
for him to be properly convicted’. Moreover, under para.
2(6), where a charge has been dismissed, no further
proceedings may be brought on it except by means of
the preferment of a voluntary bill of indictment.
Power of Crown Court to deal with summary offence
The CJA 1988, s. 41, is repealed (because it is
redundant). It is replaced by the CDA 1998, sch. 3,
para. 6, which sets out the procedure to be followed
where a summary offence is included in the offences
sent for trial. Paragraph 6(2) provides that, if the
defendant is convicted on the indictment, the Crown
Court must first consider whether the summary
offence is related to the indictable offence(s) for
which he was sent for trial. For these purposes, an
offence is related to another offence if it ‘arises out
of circumstances which are the same as or connected
with those giving rise to the other offence’ (para.
6(12)). If the court considers that the summary
offence is so related, the defendant is asked to enter a
plea to the summary offence (para. 6(3)). If he pleads
guilty, the Crown Court passes sentence in respect of
the summary offence, but may deal with him only in
a manner in which a magistrates’ court could have
dealt with him (para. 6(4)); if he pleads not guilty,
the powers of the Crown Court cease in respect of the
summary offence (para. 6(5)) unless the prosecution
inform the court that they would not desire to
submit evidence in respect of the summary offence,
in which case, the court dismisses it (para. 6(6)).
It is submitted that, although para 6 is silent as to
the possibility, it would be possible for the Crown
Court judge, exercising the jurisdiction conferred by
the Courts Act 2003, s. 66, to try the summary offence,
sitting as a District Judge (Magistrates’ Courts).

Magistrates’ Courts Act 1980
There are several consequential changes to the MCA
1980 relating to mode of trial and allocation.
Under s. 19(2), before a magistrates’ court decides
whether an offence is more suitable for summary
trial or for trial on indictment, it must give the
prosecution an opportunity to inform the court of
the accused’s previous convictions (if any). Section
19(3) goes on to state that, in reaching its decision,
the court has to take account of three things: whether
the sentence which a magistrates’ court would have
power to impose for the offence would be adequate;
any representations made by the prosecution or by
the accused; and the allocation guidelines issued by
the Sentencing Council.

Under s. 20(3), if the magistrates’ court decides
that the offence is more suitable for summary trial,
the accused may request an indication ‘of whether
a custodial sentence or non-custodial sentence
would be more likely to be imposed if he were to be
tried summarily for the offence and to plead guilty’.
The court is not obliged to give such an indication if one
is requested (s. 20(4)). If the court does give an
indication of sentence, it must ask the accused whether
he wishes to reconsider the indication of plea which
was given; if he does wish to do so, the court has to ask
for a fresh indication of intended plea (s. 20(5) and (6)).
The ‘plea before venue’ stage is effectively repeated
(s. 20(7)). If the accused does not seek an indication
of sentence (or the court declines to give one), the
accused is asked whether he consents to summary
trial (s. 20(8) and (9)). If the accused indicates a guilty
plea, and so is deemed to have pleaded guilty, following
an indication of sentence, s. 20A(1) stipulates that
‘no court (whether a magistrates’ court or not) may
impose a custodial sentence for the offence unless
such a sentence was indicated in the indication
of sentence’.
Section 24A provides that, where the magistrates
have the power to send a juvenile to the Crown
Court for trial (i.e. where the PCC(S)A 2000, s. 91,
applies), the court must go through a ‘plea before
venue’ procedure. The PCC(S)A 2000, s. 3B, enables
committal for sentence where a juvenile indicates a
guilty plea and the magistrates are of the opinion that
the offence(s) are such that the Crown Court should
have power to deal with the offender under s. 91.
Finally, s. 25 is amended to enable the prosecution
to apply for the offence to be tried on indictment
rather than summarily, where the original
mode of trial procedure resulted in the accused
consenting to summary trial. Under s. 25(2A), such
an application must be made before the summary
trial begins. The court may grant the application only
‘if it is satisfied that the sentence which a magistrates’
court would have power to impose for the offence
would be inadequate’ (s. 25(2B)). If the court grants
the application, the accused is sent to the Crown
Court for trial.

Sentencing: Dangerous Offenders:
The New Regime
Martin Wasik CBE, LLB, MA, FRSA
Barrister, Recorder of the Crown Court, Professor of
Criminal Justice, Keele University
The Legal Aid, Sentencing and Punishment of
Offenders Act 2012 received Royal Assent on 1 May
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2012. With minor exceptions, all the sentencing
provisions in the Act were brought into force on 3
December 2012 by SI 2012 No. 2906.

Phasing Out of IPP
As far as the sentencing of dangerous offenders
is concerned, the landscape looks somewhat
different after commencement date. The sentences
of imprisonment for public protection (IPP) and
detention for public protection (DPP) are, at least in
principle, abolished from 3 December. However, the
abolition of these sentences has no effect in relation
to persons convicted before 3 December (SI 2012
No. 2906, art. 6). If convicted under the old law, they
must be sentenced under the old law. This means
that for a few weeks after commencement, offenders
convicted before that date but not yet sentenced will
still be sentenced under the old IPP/DPP regime.

The New Life Sentence
Section 122 of LASPO 2012 creates a new sentence
under the CJA 2003, s. 224A: ‘life sentence for second
listed offence’. That sentence (life imprisonment if
the offender is aged 21 or over, custody for life if he is
aged 18, 19 or 20) will be available where:
(i) a person aged 18 or over is convicted of an offence
listed in part 1 of sch. 15B to the CJA 2003 Act,
(ii) the offence is such that the court would have
imposed a determinate sentence of 10 years or more
(including an extended sentence where the custodial
term would have been 10 years or more), and
(iii) the offender has a previous conviction for an
offence listed in sch. 15B (not just in Part 1) for which
he received a ‘life sentence’ (with a minimum term
of at least five years) or a determinate sentence of 10
years or more (including an extended sentence where
the custodial term was 10 years or more). On the face
of it the reference to a previous ‘life’ sentence seems
to exclude an earlier conviction which was sentenced
by way of IPP. However, s. 224A(10) specifically
incorporates the definition of ‘life sentence’ which is
to be found in the Crime (Sentences) Act 1997, s. 34,
which defines ‘life sentence’ to include IPP.
While s. 122 is brought into effect from 3 December,
it is clear from the terms of the new s. 224A that
the new ‘life sentence for the second listed offence’
can only be used in respect of an eligible offender
who committed the offence after that date. So this
sentence will not in practice become available to the
courts for some weeks (or in the case of offenders
convicted after a trial) for some months yet.
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There are probably very few examples of offenders
who would fall within the criteria set out above
and not attract a discretionary life sentence for the
new offence in any event. However, to qualify for
a discretionary life sentence the offender must of
course pass the ‘dangerousness test’. This is not a
requirement for the sentence of life for the second
listed offence. It is clear that the new ‘life sentence
for the second listed offence’ is by no means a straight
replacement for IPP, but will provide a new (but
rarely used) route to imposing a life sentence.

The New Extended Sentence
There is to be a new form of extended sentence. The
applicable sentencing provisions are very similar to
what went before, but there is an important change
in the early release provisions. These are set out in
s. 246A. Under the previous arrangements, release
from an extended sentence was at the half-way point
of the custodial term. For the new extended sentence,
however, release will normally be at the two-thirds
point of the custodial term, unless the custodial
term of the extended sentence is 10 years or more,
or the sentence is imposed for an offence listed in
sch. 15B, when the case must be referred at the twothirds point to the Parole Board (who will consider
whether it is no longer necessary for the protection
of the public for the offender to be detained). Release
will then take place at some point between the twothirds point of the custodial terms and the end of the
custodial term. Upon release, the extension period
ordered by the judge will begin to run.
The commencement provisions for the extended
sentence are different. Sections 226A and 226B, both
inserted by LASPO 2012, state that the new extended
sentence can be imposed whether the offence was
committed before or after commencement date.
In short, the new sentence can be used from 3
December. Parliament must have taken the view
that the new extended sentence is no more severe
than the previous version, so that no issue under the
ECHR, Article 7 arises if it is imposed for an offence
committed before that date. This is in contrast
to the implementation of the ‘life for the second
listed offence’, as explained above. However, also
as explained above, abolition of the old sentences
(including the old extended sentence) is stated in SI
2012 No. 2906 to have no effect in relation to a person
convicted before 3 December. This seems to mean
that for offenders convicted before that date but
sentenced later both forms of the extended sentence
are still available. In reality, it may be that the new
version will simply be used from that date.
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Confiscation, Benefit, and Proportionate
Orders after Waya
Rudi Fortson QC
Barrister, 25 Bedford Row, London.
Visiting Professor of Law, Queen Mary, University of
London
On 14 November 20012, a nine-judge Supreme
Court delivered judgment in the case of Waya [2012]
UKSC 51. The facts are relatively straightforward. In
late 2003, W contracted to buy a flat for £775,000.
£310,000 came from his own resources. The balance
of £465,000 was provided by way of a mortgage,
which W obtained having made false statements
about his employment and earnings. In April 2005,
the mortgage was redeemed by way of a second loan
(honestly obtained) in the sum of £838,943. By the
date of confiscation proceedings, the open market
value of the property was £1,850,000.
Of the judges in the various stages of the case who
considered the law pertaining to this case, all of
them would doubtless say that they reached a
determination of the value of W’s ‘benefit’ in a
manner that was faithful to the language of the
POCA 2002, and yet each court assessed that value
in a significantly different amount. The trial judge
had assessed the benefit in the sum of £1,540,000
(£1.85M - £310K), but the Court of Appeal determined
W’s benefit in the sum of £1.11M (£1.85M x 60%
(i.e. (£465K/£775K) x 100 = 60%). Although seven
justices of the Supreme Court held that the correct
determination was £392,400 (see [80]) the minority
held that the ‘real benefit’ was no more than the
money-value of obtaining financing on better terms
than might otherwise have been available (at [124]).
The Supreme Court justices were unanimous in
respect of the following propositions (lead judgment,
Lord Walker and Sir Anthony Hughes). The POCA
2002, although often described as ‘draconian’, is
a penal statute that should be construed with some
strictness. But, subject to this and to the HRA 1998,
‘the task of the Crown Court judge is to give effect to
Parliament’s intention as expressed in the language
of the statute’ (at [8]). Article 1 of the First Protocol to
the ECHR (‘A1P1’) requires a reasonable relationship
of proportionality between the means employed by
the State to deprive a person of property as a form
of penalty and, the legitimate aim of the State in
doing so (at [12], citing Jahn v Germany [2006] 42
EHRR 1084). Any violation of A1P1 can be avoided
by applying to the POCA, and in particular to s. 6, the
rule of construction required by s. 3 of the HRA 1998.
Thus, s. 6(5)(b) is not to be applied if a confiscation
order would be disproportionate and thus a breach

of A1P1 (at [16]). The protection afforded by A1P1
does not depend on prosecutorial discretion nor on
the limited jurisdiction of the High Court by way
of judicial review and it does not provide the judge
with a general discretion not to make a confiscation
order in a given case. Confiscation orders of the kind
considered in cases such as Morgan [2008] 4 All ER
890, and Shabir [2009] 1 Cr App R (S) 497, ‘ought to be
refused by the judge on the grounds that they would be
wholly disproportionate and a breach of A1P1. There
is no need to invoke the concept of abuse of process’
(at [18]). In ‘criminal lifestyle cases’ (see POCA 2002,
s. 75, read with sch. 2), although the starting point is
that the assumptions ‘must’ be made (s. 10(1)), this
duty is subject to two qualifications contained in s.
10(6)(a) and (b). To make a confiscation order where
D ‘has restored to the loser any proceeds of crime
which he had ever had, is disproportionate. It would
not achieve the statutory objective of removing his
proceeds of crime but would simply be an additional
financial penalty’ (at [28]). Accordingly, the decision
in Rose [2008] 1 WLR 2113, to the extent that it held
that the recovery and restoration (intact) of stolen
property was always irrelevant to the making of a
confiscation order, should not be followed (at [30]).
However, on the question of the extent to which a
loan advance, or a mortgage advance, constitutes a
‘benefit’ obtained by the defendant (and the value of
that benefit), the majority held (Lord Phillips and Lord
Reed dissenting), that in the case of an ordinary loan
induced by fraud, ‘there is no doubt that the defendant
does obtain the loan sum advanced’ (at [48]).
However, if a borrower repays a fraudulently induced
loan, secured or unsecured, ‘confiscation order which
requires him to pay the same sum again is (lifestyle
considerations apart) likely to be disproportionate
and wrong. But that, likewise, does not mean that he
did not obtain the loan sum advanced in the first place’
([48]). The decisions of Rose and Ascroft [2004] 1 Cr
App R (S) 326 are correct in holding that the measure
of the value of the interest in property stolen, to
the thief, for the purposes of confiscation, is what it
would cost him to acquire it in the open market. In
the case of a mortgage advance, of the kind relevant
in Waya, W never acquired anything but the equity
of redemption. W merely obtained the right to have
the mortgage advance applied in the acquisition of
his flat. But, this thing in action had no market value
at or immediately after completion, as the equity
of redemption represented W’s down-payment (at
[53]). If the defendant and another person both hold
interests in the same property, ‘then it is the value of
the defendant’s limited interest which is to be taken
for the purposes of calculating his benefit’ (at [65],
noting ss. 84(2)(b) and 79(3)).
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W’s benefit was so much of any appreciation in value
as was attributable to the mortgage obtained by his
dishonesty, which on the facts of his case, was 60 per
cent (i.e. £465K (dishonestly obtained), over £775K
(cost of acquisition) = 60%) of the appreciation in the
net value of the flat, subject to the mortgage (see [78],
[71] and [80]).
Whilst endorsing the initial analysis in the majority
(up to [34]), the two dissenting Justices fundamentally
disagreed with the reasoning and approach that
followed. The true explanation (it is submitted) for
different determinations being made by experienced
judges in W’s case lies not only in the ‘complexities
and difficulties of confiscation cases, arising from the
extremely involved statutory language’ (at [4]) but
also in the markedly different reactions and views of
the judiciary concerning the severity of outcomes, and
policy considerations, of confiscation regimes such
as that in the POCA 2002 (and earlier confiscation
regimes) that have become largely stripped of judicial
discretion to make determinations in a ‘just’ amount.
To the extent that, in recent years, the courts have
taken steps to make determinations of an offender’s
benefit under statutory confiscation regimes more
proportionate than hitherto (and which more closely
reflects that offender’s actual benefit), the decision is
to be welcomed (and see R. Fortson, ‘Modern Notion
of Benefit’, Proceeds of Crime Review, 2011, Issue 5,
pp. 4-9 (Wildy’s, London)).
Lord Phillips and Lord Reed described the
‘identification of A1P1’ as ‘novel and imaginative’
(at [83]), but A1P1 has often been cited in appellate
decisions
concerning
confiscation
following
conviction. What is truly novel is the unanimous
decision of the Supreme Court to use A1P1 as the
means by which the reach of confiscation regimes can
be kept within the limits of what is ‘proportionate’ to
the ‘legitimate aim which is sought to be realised by
the deprivation [of property]’ (at [12]).
However, this decision is bound to result in arguments
being advanced in confiscation proceedings that
had previously been thought to be unarguable. The
Supreme Court has made it clear that A1P1 does not
vest the sentencer with a general discretion whether
to make a confiscation order or not (see [24]). But,
one practical effect of the decision is that, even if D
has ‘obtained property’ as a benefit from ‘criminal
conduct’, there may be circumstances in which it
would be disproportionate to make a confiscation
order in a sum that would otherwise be recoverable
(see [15]-[16]). The Supreme Court gave some
examples of the circumstances in which A1P1 would
be engaged, but it did not (and could not) provide a
closed list of such circumstances.
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Although the majority rejected the notion that A1P1
amounts to ‘creating a new governing concept of
“real benefit”’ (at [26]), those justices appear to have
regarded as a relevant factor, when determining the
value of a defendant’s benefit, the level of his or her
culpability. Thus, the Court noted that W had been
sentenced to ‘80 hours’ community service’ and that,
‘[d]epriving him of that prospective capital gain, or
a proportionate part of it, would therefore be the
appropriate way of making the confiscation order fit
the crime’ (at [42], emphasis added). This approach
may say something about the nature of a confiscation
order as a ‘penalty’, but it also begs the question,
‘what are the true objects of confiscation regimes
following conviction?’
In ‘criminal lifestyle’ cases, the Supreme Court
alluded to the two exceptions to the making of
statutory assumptions under s. 10. Interestingly, the
majority said (at [25]):
The assumptions should not be made if they are shown to be
incorrect: section 10(6)(a). Nor should they be made if making them would give rise to a risk of serious injustice: section
10(6)(b). The combination of these provisions, and especially
the latter, ought to mean that to the extent that a confiscation
order in a lifestyle case is based on assumptions it ought not,
except in very unusual circumstances, to court the danger of
being disproportionate because those assumptions will only be
applied if they can be made without risk of serious injustice.

Given what the Court has stated in relation to A1P1,
it is arguable that the ‘serious risk of injustice’
exception will have a wider application than seemed
to have been permitted under pre-existing case law:
consider Delaney (14 May 14 unreported), Mouldon
[2005] 1 Cr App R (S) 691 (cited in Panesar [2008]
EWCA Crim 1526), Ul-Haq [2004] EWCA Crim 14,
Rowsell [2011] EWCA Crim 1894, Deprince [2004]
EWCA Crim 524, and Elton v UK (11 September 1997,
ECHR). Would it now be ‘disproportionate’ and a
‘serious risk of injustice’ (in a criminal lifestyle case)
to make a confiscation order where the only asset
(albeit a ‘benefit’) is a modest ‘family home’ occupied
by the defendant and his family? Perhaps the time
has come for the appellate courts to consider whether
the principle in Barwick [2001] 1 Cr App R (S) 129 is
too strict (notwithstanding the decision in Grayson
v UK (2008) 48 EHRR 722) given the powers now
available to the courts to reconsider determinations
under the POCA 2002 (notably, ss. 19 to 23), and
the power to make a Financial Reporting Order
or a Serious Crime Prevention Order against the
defendant in appropriate cases (but noting Wright
[2008] EWCA Crim 3207, Mullen [2012] EWCA Crim
606, and Hancox [2010] 1 WLR 1434).
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