
Preface

This textbook pioneers a new approach to American 

constitutionalism. Our target audience consists of pro-

fessors, students, and readers interested in researching, 

teaching, and learning about constitutional politics in 

the United States. This subject matter explains four 

crucial features of the material that follows.

We discuss  ■ all important debates in American consti-

tutional history.

We include readings from  ■ all prominent participants 

in these constitutional debates.

We organize these constitutional debates by  ■ histori-
cal era.

Chapter introductions clearly lay out the  ■ political 
and legal contexts.

Our goal is to familiarize readers with the central con-

stitutional issues that have excited Americans over 

the years—and that are still vigorously debated in our 

time. We hope to break the habit of equating American 

constitutionalism with the decisions of the Supreme 

Court of the United States. Constitutionalism in the 

United States covers more topics, is more complex, and 

is more interesting than one would gather from merely 

reading essays by judges in law reports.

American Constitutionalism is directed at all persons 

who hope to be sophisticated observers and informed 

participants in a constitutional regime, not just the 

very few who make arguments before federal judges 

or the extraordinary few who become federal judges. 

Our text provides readers with the materials they need 

to form educated opinions on the fundamental ques-

tions of American constitutionalism.

Constitutional norms pervade all of American poli-

tics, and all of us participate in that constitutional poli-

tics. The very vocabulary that ordinary Americans use 

when talking politics refl ects the language chosen by 

long-dead framers. When we think that government is 

treating us unfairly, we complain that we have been 

denied “the equal protection of the laws.” We insist or 

deny that national health care is a legitimate exercise 

of the congressional power under Article I “to regu-

late commerce among the several states.” We debate 

whether it is a “necessary and proper” exercise of the 

constitutional power “to lay and collect Taxes and pro-

vide for the general welfare of the United States.”

Sophisticated observers and informed participants 

need a different introduction to American constitu-

tionalism than lawyers practicing before the Supreme 

Court of the United States. Both should be exposed 

to such judicial landmarks as McCulloch v. Maryland 
(1819), the decision which defi ned the scope of national 

powers, and Brown v. Board of Education (1954), the 

decision which declared the laws unconstitutional that 

mandated racial segregation in public schools. For this 

reason, American Constitutionalism includes generous 

selections from the most important cases decided by 

the Supreme Court of the United States.

Participants in constitutional politics should be 

familiar with important constitutional issues that are 

not being litigated, and may never have been litigated, 

before the Supreme Court of the United States. They 

should know the basic arguments for and against presi-

dential power to initiate military action in foreign coun-

tries, even if that constitutional question has not been 

decided by the Supreme Court of the United States. 

Sophisticated observers should be aware of the ways 

in which Supreme Court rulings may be consequences 

of previous constitutional choices made by other con-

stitutional authorities. The Brown decision, for exam-

ple, occurred only after Presidents Roosevelt, Truman, 

and Eisenhower packed the federal courts with racial 

liberals who believed Jim Crow unconstitutional.
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American Constitutionalism seeks to make readers 

more sophisticated observers and informed partici-

pants in constitutional politics. If our goal is to under-

stand American constitutionalism, then we should be 

open to the full range of the American constitutional 

experience. If our goal is to engage the fundamen-

tal questions that have roiled American politics and 

understand the dynamics of constitutional develop-

ment, then we must widen our perspective. We must 

incorporate the constitutional politics underlying land-

mark Supreme Court decisions, and we must include 

landmark constitutional decisions made by elected 

offi cials and state courts. American Constitutionalism 
provides these materials.

Constitutional arguments are as much the stuff of 

politics as the pork barrel and the log roll. The inter-

play of legal principles, moral values, partisan inter-

ests, and historical development is a central feature of 

our constitutional system. Basic constitutional institu-

tions provide normative and procedural frameworks 

that allow political debate and decision making to 

move forward in ways that both political winners and 

losers alike usually consider legitimate. At the same 

time, preexisting constitutional commitments confer 

advantages on some political movements and partisan 

coalitions relative to others.

With the materials that follow we hope to provide 

an understanding of how constitutionalism actually 

works in the United States. We reject the simple view 

that constitutionalism has nothing to do with politics—

and the equally simple view that constitutionalism is 

nothing more than a dressed-up version of ordinary 

politics. American constitutionalism is a distinctive 

form of politics with distinctive goals and modes of 

justifi cation. Understanding the interplay between all 

the different elements of constitutional law and poli-

tics is a precondition for any realistic assessment of 

how American constitutionalism actually works, how 

that system of governance should work, and how our 

political order might work better.

All Important Constitutional Debates

American Constitutionalism covers the major consti-

tutional controversies that have excited Americans 

from the colonial era to the present. Readings range 

from protests that the Stamp Act violated the unwrit-

ten English Constitution to the arguments made in the 

contemporary controversy over “enhanced” methods 

of interrogating suspected terrorists. Along the way, 

we include the constitutional debates over the Bill 

of Rights, the Louisiana Purchase, the Emancipation 

Proclamation, prohibition, women’s suffrage, the New 

Deal, and presidential power to order troops into for-

eign countries.

When determining what materials to include, we 

look to the impact of the controversy on American con-

stitutional development. We devote space to the con-

stitutional disputes over the annexation of Texas and 

the proposed Human Life Amendment. Both debates 

were central to the constitutional politics of the time 

and provide foundations for contemporary constitu-

tional politics. We spend less time on technical legal 

questions primarily of interest to lawyers with a fed-

eral courts practice. We believe that scarce space in a 

textbook aimed at providing a deeper understanding 

of the workings of our constitutional system is bet-

ter spent covering such issues as the constitutional 

debates during the 1920s over federal anti-lynching 

laws than the precise details of the state market excep-

tion to the dormant commerce clause. The former tells 

us more about the politics and principles of American 

constitutionalism than the latter.

All Important Constitutional 
Participants

American Constitutionalism examines the contributions 

of all Americans to important constitutional debates. 

These contributions include the judicial opinions in such 

landmark Supreme Court cases as Marbury v. Madison 
(1803) and Roe v. Wade (1973). The major contributions to 

important constitutional debates also include the argu-

ments lawyers made before the Supreme Court, the judi-

cial opinions and legal arguments in lower federal court 

and state court cases, presidential speeches and opinions 

of the attorney general, congressional debates and leg-

islative reports, party manifestos, pamphlets produced 

by interest groups, and scholarly commentaries. A com-

prehensive education in American constitutionalism 

should include Salmon Chase’s argument that Congress 

had no constitutional power to pass a fugitive slave act, 

the prominent state court decisions interpreting provi-

sions in state bills of rights, President Nixon’s veto of 

the War Powers Resolution, the congressional debates 

over the ratifi cation of the post–Civil War Amendments, 
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and the Margold Report outlining the NAACP’s strat-

egy during the 1930s and 1940s for securing a Supreme 

Court decision ending “separate but equal.”

We include these materials because we recognize 

that American constitutionalism takes shape in the 

legislature and the executive branches of government, 

as well as in the judiciary. Constitutional provisions 

and principles are elaborated within the national gov-

ernment, by state and local offi cials, and on the streets 

and in meeting places throughout the United States. 

Constitutional meaning is determined by government 

offi cials, party platforms, campaign speeches, legal 

treatises, and newspaper articles.

Our emphasis on all participants is closely related 

to our concern with presenting all major constitutional 

debates. Consider the constitutional issues raised by 

national expansion and presidential war-making pow-

ers. These matters were debated and settled by elected 

offi cials. We would only skim the surface of the consti-

tutional controversies raised during the contemporary 

war against terror if we limited materials to Supreme 

Court rulings. Even when courts make constitutional 

rulings, those rulings are typically preceded and struc-

tured by constitutional politics outside the judiciary. 

The Supreme Court in Planned Parenthood v. Casey (1992) 

refrained from overruling Roe v. Wade in part because 

pro-choice Democrats in 1986 were able to prevent 

President Reagan from appointing Robert Bork, a vig-

orous critic of Roe, to the Supreme Court. The Supreme 

Court in McCulloch v. Maryland declared that congres-

sional decisions made during the preceding decade 

had partly settled questions about the constitutionality 

of the national bank. Elected offi cials often decide the 

fate of judicial decisions once they are handed down. If 

we pay too much attention to Brown v. Board of Educa-
tion (1954), we will overlook the crucial role the Civil 

Rights Act of 1964 played in securing desegregation. If 

we concentrate too narrowly on the words of the Court 

in Brown, we miss the equally signifi cant and diverse 

words of Harry Truman, Dwight Eisenhower, the 

Southern Manifesto, and Martin Luther King, Jr.

Historical Organization

American Constitutionalism is organized historically. It 

respects the traditional division into two volumes, on 

the structures of government and rights and liberties. 

However, within each volume, we divide American 

constitutional development into ten relatively distinct 

and stable political regimes: Colonial (before 1776), 

Founding (1776–1788), Early National (1789–1828), 

Jacksonian (1829–1860), Civil War/Reconstruction 

(1861–1876), Republican (1877–1932), New Deal/Great 

Society (1933–1968), Liberalism Divided (1969–1980), 

Reagan (1981–1993), and Contemporary (1994–present). 

These ten eras are characterized by important constitu-

tional stabilities that mark that period off from previous 

and later eras.

Constitutional questions about secession and slav-

ery were settled by the Civil War. Americans during the 

Jacksonian Era bitterly debated the constitutional issues 

associated with national territorial expansion, banking, 

and internal improvements. Americans after Recon-

struction were far more concerned with national power 

to regulate railroads and drinking. New Dealers tempo-

rarily settled the constitutional questions over national 

power to regulate the economy that divided Americans 

from 1876 to 1932. Many of these issues reemerged in 

transmuted and muted form during the contemporary 

era. Brown v. Board of Education was hotly contested dur-

ing the New Deal and Great Society. Americans after 

1968 celebrated Brown and debated whether that deci-

sion supported or undermined affi rmative action.

Approaching American constitutionalism historically 

provides a sound framework for understanding crucial 

episodes in American constitutional politics. Consider 

struggles over constitutional authority. Thomas Jeffer-

son, Andrew Jackson, Abraham Lincoln, and Franklin 

Roosevelt maintained that the president, when making 

constitutional decisions, should not always be bound by 

past Supreme Court decisions. Other presidents have 

accepted judicial rulings as authoritative. Our period 

divisions enable readers to see patterns in this cycle of 

presidential assertion and deference.

The historical approach also enables students to 

see vital connections between different constitutional 

issues. Debates over slavery ranged from the scope of 

the federal power to regulate the interstate slave trade 

under the interstate commerce clause to whether the 

Sixth Amendment gave alleged fugitive slaves a right 

to a jury trial. The movement for racial equality during 

the 1950s and 1960s challenged existing constitutional 

understandings of the First Amendment, constitu-

tional criminal procedure, cruel and unusual punish-

ment, equal protection, the scope of federal power 

over  interstate commerce, and state power to regulate 

interstate commerce in the absence of federal power. 
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xxii

We risk losing the vital connections between constitu-

tional provisions when we cabin American constitu-

tionalism into artifi cial doctrinal categories and treat 

them as timeless abstractions.

The Political and Legal Contexts

In all these ways, American Constitutionalism provides 

readers with information about the political and legal 

contexts in which constitutional controversies arise, 

are debated, and are settled. A concise introduction to 

each chapter identifi es the central features of American 

constitutional politics during a particular era. These 

crucial elements are both political and legal.

The political elements include the most important par-

tisan coalitions that fought for electoral supremacy, the 

main interests that supported those coalitions, the posi-

tions those coalitions took on the most important issues 

that divided Americans, and the extent to which one 

coalition was more successful than others at gaining con-

trol of the national government. The Dred Scott decision 

(1857), which declared that Congress could not ban slav-

ery in American territories, articulated the constitutional 

commitments of the Jacksonian Democrats, who usually 

controlled the national government from 1828 to 1860.

The legal elements include the most important 

schools of constitutional and legal thought in a partic-

ular era. They include the general principles that most 

people believed best justifi ed the constitutional order 

and were the best methods for interpreting the Consti-

tution. Last, they include the available precedents that 

could be invoked to justify future constitutional devel-

opments. New Deal liberals, when justifying extensive 

government regulation of the national economy, relied 

heavily on notions of a “living constitution” that had 

become increasingly prominent in legal thought dur-

ing the early twentieth century.

Pedagogical Framework

The context presented in chapter introductions is part 

of a consistent pedagogical framework:

An opening chapter lays out the nature of Ameri- ■

can constitutionalism—starting with the fi ve basic 

 questions beneath constitutional debates. We 

believe that this chapter is an essential introduction 

for students unfamiliar with the nature of a consti-

tution, constitutional interpretation, constitutional 

authority, and constitutional change.

Each historical chapter is divided into a consistent  ■

set of topical sections.

After the period introduction, sections within each  ■

subsequent chapter summarize the major issues. 

Each section begins with a bulleted list of major 

developments, for ease of reference and to facilitate 

understanding.

All readings are prefaced with explanatory head- ■

notes, and all headnotes to court cases end with 

questions. We believe that this more effectively cre-

ates engaged readers and engaged citizens.

Occasional “Notes” explain particularly vexing  ■

constitutional debates.

Period illustrations, such as political cartoons, fur- ■

ther suggest controversies and contexts.

Tables throughout the volume summarize key  ■

issues and court cases.

All chapters end with suggested readings. ■

We hope the materials provided here allow read-

ers to think about questions of constitutional inter-

pretation and what the text that we have means, but 

also to think about questions of constitutional design 

and practice. If resolving fundamental disputes was 

merely a matter of consulting a neutral referee, such as 

a Supreme Court, whose authority was acknowledged 

by all players, then constitutional politics would be a 

simple matter of appeals, decisions, and essays in law 

books. Because our system does not work in this way, 

we have written this book.

For ease of use, the readings in the text are modern-

ized, and we generally use modern terminology to refer to 

political and constitutional concepts. Since U.S. Supreme 

Court cases can now be easily found, we have generally 

cited them only by party names and decision date. Other 

court cases are referenced by full legal citation. Footnotes 

appearing in case excerpts are from the original source, 

unless otherwise indicated.

Supplements

However hard we tried, two volumes alone could not 

have space for literally all the participants in all the 

debates, without growing so large as to be costly and 

intimidating. While we have kept chapters fl exible, so 

that instructors can skip around, we nonetheless took a 

further step: we have made many more readings avail-
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able on the Web, as part of the extensive supplements 

available with this book.

We also make available correlation guides—to 

match our coverage to more traditional sequences. We 

wish to make our unusual range of coverage suitable 

to any class. Yet we also hope in this way to make the 

transition to a new approach easier. We believe that a 

historical organization best refl ects the lived experience 

of the political actors who challenged existing constitu-

tional practices and the constitutional authorities who 

determined the validity of those challenges.
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