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Chapter 17: The Ethics of War (2): Critical Alternatives (Patricia Owens) 
 
The 'War on Terror', Enemy Combatants, and 'Bare Life' (JH) 
 
In the past decade there have been important innovations in international law, none more 

significant than the International Criminal Court (ICC). The central motivation behind the 

ICC is to hold individuals responsible for various forms of serious international, as well as 

intra-national, violence. Among the crimes the international court is empowered to 

prosecute are crimes against humanity, genocide, war crimes and the crime of aggression 

(although this contentious category has yet to be defined and therefore cannot actually be 

charged). The criminalization of these acts is intended to prevent and deter violent conflict, 

human rights abuses and other atrocities associated with war.  

 

Yet at the same time as the historic development of the ICC, and in the wake of 9/11, the 

United States (US) government challenged both the legitimacy and efficacy of 

international law. The holding of enemy combatants at Guantanamo Bay without legal 

standing or advice highlighted the rejection of international law as an appropriate 

response to the “War on Terror” by the George W. Bush administration (Sands, 2005). 

Turning to the work of Italian political theorist Giorgio Agamben, it is possible to develop a 

more critical account of the significance of both enemy combatants and the limits of 

international law. 

 

Agamben makes a distinction between “bare life” and “qualified life”. This distinction 

reflects a difference in status accorded to human beings by virtue of their relationship to 

the law, and by extension sovereign power. Qualified life refers to life within the political 

community – what we would recognize today as legal personality – which includes rights 

of membership, legal standing and access to basic human rights. Bare life refers to human 

beings stripped of their legal personhood; in our contemporary world individuals who 

experience bare life are reduced to bodies without legal rights, without the ability to speak 

or be heard. They are physical but not social entities that are excluded from the realm of 

the law. 

 

 

In the midst of the “War on Terror” the US government claimed that the terrorist threat had 

created a state of exception, in which the normal laws did not apply and that the cause of 
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self-defence freed the hand of executive power. Many liberals criticize stripping detainees 

of their legal rights as a violation of the rule of law, but Agamben does not suggest that the 

reduction of human beings to bare life can be prevented by the rule of law – far more 

troubling, he suggests that the rule of law enables the creation of bare life. 

 

Michel Foucault introduced the idea of “biopolitics” to describe activities by state 

authorities aimed at controlling the biological functions of subjects, including public health 

programs and population control measures. [On Foucault, see Ch. 3]. Biopolitics are 

essential for the social construction of modern political subjects, an idea that is further 

developed by Agamben when he speaks about the “state of exception,” in which an 

existential threat justifies sovereign power reducing political subjects to bare life. This 

reduction destroys the political life of the individual while maintaining sovereign power, 

revealing the way that being reduced to bare life is not a form of liberation but instead the 

reduction of political subjectivity to being an object of biopolitical maintenance. 

 

When President Bush claimed that the threat to the US was so exceptional that the rule of 

law had to be sacrificed, or at the least revised, he also revealed the basis of legal 

authority in the power of the sovereign. For Agamben, the subject of bare life is as much 

the creation of sovereign power as the rights-holding citizen of qualified life. So, we can 

see that the detention centre at Guantanamo Bay, where those held had no rights or legal 

recourse, is the “constitutive other” of the ICC, with its focus on limiting and controlling 

violence through the legalization of war, which legitimates some forms of violence while 

criminalizing others. 

 

 

Agamben is critical of those who seek to limit sovereign power through the rule of law 

because the extension of the law, which he sees as based in sovereign power, serves to 

eliminate the space for the political. This can be illustrated in the case of detainees at 

Guantanamo Bay: these are individuals who have been reduced to violent physical 

bodies. According to Agamben’s account, they are conceived of more like dangerous 

animals than soldiers or even criminals, who despite their violence remain persons in the 

legal realm. The individual detainees are not political beings, they do not have grievances 

or reasons to fight, and even as they exercise symbolic power through actions such as 

hunger strikes their agency is denied – they are force fed so that they cannot even choose 

to suffer or die as a form of protest.  
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When we attempt to see international law from such a perspective it becomes difficult to 

judge it with much assurance. Certainly there is something progressive in having a court 

that can try individuals who commit atrocities and deny them the ability to avoid justice 

through sovereign immunity. Yet the power of the ICC, such as it is, depends upon the 

sovereign power of states that consent to be bound by the Rome treaty, and it is 

challenged by powerful states such as the US, China, India and the Soviet Union. Further, 

the modern state has often been the collective actor most directly responsible for both the 

acceptable mass violence of war and the exceptional atrocities said to shock the 

conscience of mankind. It seems that international law is still dependent upon sovereign 

power, which is a power that is also able to declare its own exceptions to the law and 

reduce human subjects to bare physical existence, subverting legal personhood when it is 

actually most needed.  
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