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Chapter 15: International Law (Antony Carty)  
 
What’s Wrong with Constitutionalist Imperialism? (CS) 
 
The chapter has highlighted various weaknesses of the liberal constitutionalist approach 

to international law, according to which the international legal order establishes states, by 

recognizing them, and holds that this ought to happen where states are in place that 

effectively protect the interests (such as, most notably, the human rights) of its residents. 

This is opposed to the classical approach, which regards the establishment of states as a  

“meta-juridical fact”, to whose recognition international law has to limit itself. According to 

the former approach, the constitution of international law is the UN Charter, and the 

supreme organ established by this charter is the Security Council, which enjoys the 

exclusive power of authorizing the use of force against a state deemed to be in breach of 

obligations of international law that are weighty enough to justify such intervention. The 

main weakness identified by the chapter is that the UN Security Council does not seem to 

function effectively in such cases, as recent US and UK interventions in Iraq and 

Afghanistan – and before that, during the Kosovo crisis – have made clear, as these were 

initially undertaken without Security Council authorization.  

 

This case study argues that this problem can be overcome, that it is not a sufficient reason 

to conclude that the constitutionalist paradigm of international law as such is flawed and in 

need of being replaced by another paradigm. It can hardly be doubted that the UN system 

has been undergoing a crisis since the end of the Cold War – despite what might be called 

a promising beginning, with the fully UN-authorized intervention countering Iraq’s invasion 

of Kuwait in 1990. But, as the chapter acknowledges, constitutionalists do not generally 

argue that the system of international law as it presently stands already fulfils all the 

conditions necessary for regarding it as a fully-fledged international constitutional system, 

but merely that it is on the way towards becoming such a system. The fact that the UN in 

its current state does not seem to be up to the task of being its centerpiece is, of course, a 

great drawback for constitutionalists. However, one might seek to argue that it is not a 

sufficient reason to abandon the constitutionalist project, because there are strong 

normative arguments, based on concerns for justice and human rights, which speak in its 
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favor. These arguments may ground a case for both interventions without UN 

authorization and a thorough reform of the UN itself.1  

 

Constitutionalists emphasize that, since 1945, the classical model of international law as 

the domain of agreements between sovereign states has been strongly modified by (and 

should ultimately be wholly replaced by) a model that “looks into” states, in particular at 

their human rights performance, as demonstrated by the growing body of human rights 

law, and also by the growing amount of human rights jurisprudence by regional courts, 

such as the European Court of Human Rights (ECtHR). It is hence a natural consequence 

of this change of paradigm, the constitutionalist argues, that other actors should have the 

power to intervene, by force if necessary, if human rights abuses are grave enough. The 

consent of states on the obligations imposed on them by human rights is, of course, 

desirable; but if it is not available, concern for these rights trumps the consent 

requirement. It seems then that a constitutionalist could also bite the bullet and argue that 

the absence of formal authorization by the Security Council does not change the 

substantive case for military intervention (as it should have happened in Rwanda, and 

should possibly happen in Darfur). [On Darfur, see also Chapter 18] It should still be 

regarded as lawful; or, at least, it should become lawful in the near future – e.g., by 

evolving into international customary law.  

 

Simultaneously, the constitutionalist might argue, all possible measures should be taken 

to erect a new international body that authorizes such interventions when its substantive 

conditions hold. What is needed is not abstention from intervention, but a new 

international security organization, one that does not function by veto as the Security 

Council does. (The constitutionalist might conveniently point out that the fact that currently 

only five states have veto rights sits uneasily with the paradigm of “equal sovereign states” 

that officially informed the classical paradigm of international law – and that giving veto 

powers to all states would uncontroversially create a wholly dysfunctional system).  And in 

its absence, interventions should go ahead. The basic rule should be: whoever can do it, 

and can be most trusted to do it right, should do it. And it seems that the best candidates 

for such actions are the states that are constitutionally committed to, and most effective at, 
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1 For a well-known statement of a project for reform of the current international legal order along these lines, 
see Buchanan (2004). This type of issue is also discussed in Pierik & Werner (2009) and Tasioulas & 
Besson (2009). 
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protecting the human rights of their own populations. This seems to single out the US and 

(the member states of) the EU. If that is a new form of imperialism, so be it, the 

constitutionalist might say: let us give  green light for interventions and state-building 

measures by Western countries in global problem zones, no matter what the UN says, or 

rather fails to say, until a new and more effective formal authorization mechanism is set 

up.  

 

That in such cases there is no supreme authority deciding on the lawfulness of 

intervention, so that interventions will be arbitrary – the objection that “classicists” will raise 

– is not decisive for the constitutionalist. She will argue that all that is needed to escape 

the danger of arbitrary intervention is a conception of human rights that enjoys growing 

consensus, and whose core, basic rights are so undisputed – and also undisputable, from 

a normative point of view – that they can serve as grounds for intervention. [On human 

rights, see Chapter 13] Furthermore, while “classicists” emphasize the absence of a world 

state as “a global representative order” that could enforce universal rules, liberal 

constitutionalists might point out that a global public is emerging, consisting of NGOs, 

global media, etc., and with it an incipient form of “transnational deliberative democracy”. 

[On deliberative democracy, see Chapter 21]. Any military intervention and state-building 

efforts will hence come under the needed critical scrutiny.  

 

So what exactly are the objections to the “constitutionalist imperialist” project? Is it that 

there is a danger of a “gang” of liberal democracies imposing its values on others by 

force? Yes. But it seems that the constitutionalist has some responses to this objection. 

First, she might dig in her heels and say: “That’s ok, if the values are the right ones, and if 

it is done in the right way. If the values are the wrong ones, it will emerge, and 

interventions will be condemned, as was the case with the Iraq war in 2003. And 

international constitutionalists can also accept that state-building measures only work if 

there is sufficient support for them from the inside, that they cannot be wholly imposed 

from outside. It is important not to confuse international constitutionalism with the 

democratization doctrine of the Bush administration.” 

 

 

Is this a good enough response? Is there some other paradigm for international law that, if 

effective, could do a better job than constitutionalism? One of the prime concerns of the 

classical approach is international stability. Could constitutionalist imperialism endanger 
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international stability (for example, by leading to the exclusion of states like China and 

Russia)? The constitutionalist will not want to exclude such countries altogether; in 

particular, she will point out that while functioning democracies should play a larger role in 

international law (so that, for example, the Western countries should privilege India over 

China), there will be some role for these states, simply because they are so powerful. And 

precisely because of this, there is no reason to be afraid of possible interventions against 

them, and the resulting consequences for global stability. Is this inconsistent, or maybe 

even hypocritical? She will insist that an international law focusing on human rights gives 

at least the possibility of “gently forcing” such states to participate in human rights 

discourse, and hence to incur the obligations that such discourse brings with it; and that 

the task of constitutionalist imperialism is to design incentives in such a way that they do. 

So while there may be many problems with liberal constitutionalism, and while our present 

world order does not correspond as much to a constitutional order of international law as 

some of its adherents might think, none of these problems is great enough to abandon the 

constitutionalist approach in favor of some other approach.  

 

Is this line of argument convincing? If not, why not?  
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