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INTELLECTUAL PROPERTY DIRECTIONS: ORC 

END OF CHAPTER REFLECTIVE QUESTIONS: SUGGESTED ANSWERS 

Chapter 9 

‘The case law interpreting the CDPA provisions on infringement of copyright and the 

defences thereto fails to strike a reasonable balance between the right holder and those who 

wish to make use of the work’. 

Discuss. 

Suggested answer: 

The good answer will: 

 Start by giving an overview of the meaning of infringement under copyright law and 

by summarizing the statutory provisions on infringement; 

 Follow this with an overview of the principal defences to copyright infringement, 

noting how numerous, detailed and fact-specific these defences are and how they 

may be compared with the broad-brush ‘fair use’ defence under USA law; 

 Consider in detail the case law which has applied the defences, noting in particular 

the criticisms advanced by Burrell that the interests of the user of the copyright work 

are often overlooked and the criticisms of Griffiths that too much emphasis is placed 

on the interests of the right holder; 

 Note the impact of digital technology, which means that it has become relatively easy 

for even an unskilled person to manipulate text and pictures so as to create a new 

work.  The answer would consider whether, even though this would amount to 

infringement, it could be justified in the interests of encouraging creativity; 

 Consider how the CDPA might be reformed, for example, by making use of the 

‘three-step test’ found in both the Berne Convention and the WIPO Copyright Treaty 

and whether the adoption of a less detailed statutory régime would actually 

encourage judicial flexibility (Burrell argues to the contrary); 

 Consider what else needs to be done if a fairer balance between the owners and 

users of copyright is to be achieved. 


