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INTELLECTUAL PROPERTY DIRECTIONS: ORC 

END OF CHAPTER REFLECTIVE QUESTIONS: SUGGESTED ANSWERS 

Chapter 5 

‘It is time for the law of patents take into account ethical concerns’. 

Discuss.  

Suggested answer: 

The good answer will: 

 Begin with an account of the exceptions to patentability set out in Article 53 EPC 

2000, with reference to similar provisions found in the Patents Act 1977, as 

amended, and the TRIPs Agreement, noting how the wording of Article 53 refers to 

‘inventions the commercial exploitation of which would be contrary to … morality’; 

 Explain how Directive 98/44/EC of 6 July 1998 on the legal protection of 

biotechnological inventions (the ‘Biotech Directive’) has also had a significant impact 

in this area and how its provisions dealing with exclusions from protection are a result 

of the views of the European Parliament.  The insertion of the key provisions in 

Articles 5 and 6 of the Directive into the Implementing Regulations of the EPC would 

be explained.  An account of the unsuccessful challenge to the Directive in Case C-

377/98 Kingdom of the Netherlands v European Parliament and Council of the 

European Union would be given, again reference being made to how the Advocate 

General and the ECJ make use of EPO case law when dealing with the challenge to 

the Directive; 

 Give a clear account of the case law of the EPO on patents which are contrary to 

morality, noting the generally robust attitude of the Boards of Appeal and how, over 

the years, the emphasis has shifted from requiring an evaluation of the benefits of the 

invention with the harm it may do, to requiring those challenging the invention to 

produce clear evidence of harm.  The importance of the wording of the claims and 

whether such wording has avoided the Article 53 exceptions would be stressed.  The 

extraordinary decision of the Enlarged Board of Appeal in WARF/Stem Cells would 

be discussed, again reference being made to the incorporation of the terms of the 

Biotech Directive into the EPO Implementing Regulations and how this in effect 

disposed of the case; 

 Conclude by evaluating the literature in this area, in particular the opposing views of 

Crespi and Drahos, with regard to whether morality does have a role to play in the 

patent system, and if it does, how morality objections should be dealt with and by 

whom.  The alternative argument should also be considered, namely how stricter 

application of the patentability criteria would in many instances mean that the patent 

application would not succeed anyway. 


