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INTELLECTUAL PROPERTY DIRECTIONS: ORC 

END OF CHAPTER REFLECTIVE QUESTIONS: SUGGESTED ANSWERS 

Chapter 3 

‘Using breach of confidence as a vehicle for creating a right of privacy was a big mistake’.  

Discuss. 

Suggested answer: 

The good answer will: 

 Explain the origins and basic principles of the ‘traditional’ breach of confidence 

action, giving illustrations from decided cases; 

 Consider the initial attitude of the courts, in cases such as Kaye v Robertson, to the 

effect that United Kingdom law has no effective redress against the invasion of 

privacy; 

 Set out in detail the judgment of the Court of Appeal in the application for interim 

relief in Douglas v Hello!, concentrating in particular on the judgment of Sedley LJ 

and noting the crucial fact in the case that there were in place contractual 

arrangements imposing a duty of confidentiality; 

 Consider next the ruling of the House of Lords in Campbell v MGN, noting in 

particular the change in terminology to ‘misuse of personal information’ and the test 

set out at [99] in Lord Hope’s speech of whether there is a reasonable expectation of 

privacy; 

 Discuss the implications of the ruling of the ECtHR in Von Hannover to the effect that 

Contracting States of the ECHR must ensure effective protection against the invasion 

of privacy; 

 Consider some of the post-Von Hannover cases which did not involve a breach of 

contract (e.g. Mosley, Murray); 

 Conclude with a debate on the issues posed by the question, namely whether it is 

appropriate for the right of privacy to have been created by the judiciary or whether 

this should have been left to Parliament; whether the cases have achieved the right 

balance between Articles 8 and 10 ECHR; and whether the public interest is best 

served by having what appears at present to be such a strong right in favour of 

protecting an individual against the misuse of personal information. 

 


