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INTELLECTUAL PROPERTY DIRECTIONS: ORC 

END OF CHAPTER REFLECTIVE QUESTIONS: SUGGESTED ANSWERS 

Chapter 1 

Would United Kingdom law benefit from the introduction of protection against unfair 

competition or would the doctrine of misappropriation be a better means of protecting the 

interests of other traders? 

Suggested answer: 

The good answer would: 

 Begin with a definition of ‘unfair competition’, that is, conduct which, whilst not 

amounting to infringement of a specific intellectual property right, involves taking 

advantage of or benefiting from the effort, skill and investment of another enterprise 

in such a way as to affect that enterprise’s ability to compete.  It may conveniently, if 

emotively, described as ‘free riding’ or ‘reaping without sowing’.  The decision of the 

US Supreme Court in INS could be used to illustrate the definition; 

 Consider next whether there should be a law against unfair competition, noting the 

obligation in Article 10bis Paris Convention to provide redress against such conduct; 

 Consider why unfair competition is a feature of civil law régimes but not common law 

régimes and why the common law does not recognise general actions against 

misrepresentation, denigration or misappropriation; 

 Consider what it is which stands in the way of UK judges accepting such a cause of 

action.  Historical factors include the piecemeal development of passing off and trade 

mark infringement, the free trade movement in the 19th century and the judicial 

tradition with regard to principles of statutory interpretation.  Comments such as 

those in the Moorgate case and Victoria Park Racing would be considered; 

 Conclude with a comparison of the views of the Court of Appeal and the ECJ in the 

decision in L’Oréal v Bellure with regard to whether there ought to be liability for ‘free 

riding’ and in particular the opinion of Jacob LJ that free competition (and free 

speech) is to be preferred to giving the intellectual property owner too much power. 
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Which is likely to be more effective as a means of changing domestic intellectual property 

law, WIPO or WTO? 

Suggested answer: 

The good answer will: 

 Explain the origins of both organisations (ie the basic provisions of the WIPO 

Convention of 1967 and the WTO Agreement and TRIPs Agreement of 1994) 

pointing out the way in which the TRIPs Agreement is linked to WIPO because of the 

obligation of any Contracting State to sign up to the Paris and Berne Conventions; 

 WIPO’s information and educational rôles (particularly with regard to developing 

countries), and its oversight and revision of the main international IP conventions, 

pointing out that it is capable of dealing with change (see for example the WIPO 

Copyright Treaty or the WIPO Performances and Phonograms Treaty of 1996); 

 The presence of the WTO’s dispute settlement procedure as a means of requiring a 

Contracting State to change its domestic law, thus providing a ‘stick’ rather than a 

‘carrot’ for change; 

 The criticisms which have been levelled at both organisations, particularly with regard 

to the position of developing and less-developed countries (these criticisms can be 

found in the annotated reading for Chapter 1) without necessarily getting too involved 

in a debate about the alleged evils of globalisation. 

 


